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QUESTIONS PRESENTED 





Whether the requirement of Section 3 of the District of 
Columbia Business Corporation Act of 1954 that: 


". . . no corporation may be organized under 
this Act unless the place where it conducts its 
principal business is located within the District 
of Columbia"' 


operates as a continuing requirement or only during the time that a 





corporation is being brought into existence; 
Whether, if that section does operate as a continuing require- 
ment, it applies to appellee corporation, which was not originally, 


organized but was reincorporated under the 1954 Act. 
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JURISDICTIONAL STATEMENT 





This is a complaint by a shareholder against a District of 
Columbia corporation and its directors seeking a declaratory judgment 
and injunction on the ground that a threatened transfer of appellee 
corporation's baseball franchise from the District of Columbia would 
violate Section 3 of the District of Columbia Business Corporation Act 


of 1954, 68 Stat. 180 (Code § 29-903). (Complaint, para. 1-4, JA 2-A). 





The District Court has jurisdiction under Section 7 of the District of 
| 
Columbia Business Corporation Act of 1954, 68 Stat. 182 (Cdde § 29- 


905(a)), and Sections 2201-2202 of Title 28 of the United States Code. 
Act of June 25, 1948, c. 646, 62 Stat. 964, as amended. ! 
| 


By order dated November 10, 1958 (JA 38-A), the District 





Court, after hearing, granted appellees' motion for summary judg- 


ment on the grounds stated in an opinion rendered November)5, 1958 


(JA 26-A). Notice of appeal was filed by appellant November 14, 1958 





(JA 40-A), and the record was filed in this Court December 19, 1958. 


Since the order granting summary judgment for appellees 
| 
is a final order of the United States District Court for the District of 
- Columbia, this Court has jurisdiction under 28 U.S.C. § 1291, 


Act of June 25, 1948, c. 646, 62 Stat. 929, as amended. 











STATEMENT OF CASE 





Appellant owns more than one-third of the common Brock 
(the only class of stock authorized or outstanding) of appellee —— 
which was originally incorporated in the District of Columbia in 1905 
(JA 12-A) and reincorporated under the District of Columbia oer 
* 
Corporation Act of 1954 on July 16, 1956 (JA does The piincipal 


business of appellee corporation is the operation of a major league 





baseball team in the District of Columbia under the franchise of the 


American League of Professional Baseball Clubs. (JA 27-A), 
| 

The complaint, filed September 4, 1958 (JA 2-A), asked that 

appellee corporation be required to conform to that part of Section 3 of 


the District of Columbia Business Corporation Act of 1954 (Code § 29- 


903) which provides: 





". . . no corporation may be organized under this | 
Act unless the place where it conducts its principal) 
business is located within the District of Columbia. ht 


The complaint alleged that notwithstanding this requirement, tepre- 


sentatives of appellee corporation had negotiated, or intended |to negotiate 


in the immediate future, with representatives of the city of Minneapolis, 


Minnesota and/or other cities for the transfer of appellee corporation's 
| 


*/ Appellee Calvin R. Griffith is the President of appellee corporation, 
and he and the other individual appellees are directors of appellee 


corporation. 
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» 


3. 
| 

American League franchise from the District of Columbia, and that it 
| 


was the intention of said officers and directors to so transfer the franchise 
| 
if such negotiations should prove successful. Appellant alleged that the 


transfer of appellee corporation's American League franchise from the 
| 

District of Columbia would mean that the place at which the corporation 
| 
| 

conducted its principal business would not be located within the District 
| 


of Columbia, as required by Section 3, and that he would be inreparably 


! 
damaged if the transfer of the franchise or further negotiations therefor 
| 


were permitted, and no adequate remedy at law would be available. 
| 


Appellees answered denying certain of appellant's allegations 
| 
of fact and asserting that the complaint failed to state a claimjupon 
| 


which relief could be granted. (JA 7-A). At the same time, appellees 


filed a motion to dismiss or, in the alternative, for summary! judgment. 
! 


(JA 10-A). The case was heard before the District Court on this 


motion, without testimony or affidavits. 


In an opinion filed November 5, 1958 (JA 26-A), the District 
| 


Court granted appellees' motion for summary judgment on the alterna- 


tive grounds that, although the transfer of the franchise would be tanta- 
| 


mount to moving appellee corporation's place of principal business, 


(1) the place of principal business provision of Section 3 is not a con- 
tinuing requirement and operates only during the time a corporation is 


| 
being brought into existence, and (2) this provision is, in any event, 








sills 


| 
| 
] 


| 
not applicable to appellee corporation because it was reincorporated, 


not originally organized, under the 1954 Act. By order dated ‘November 
10, 1958 (JA 38-A), summary judgment was entered for appellees. 


This appeal is taken from the order of November 10, 1958, on the 





grounds that the District Court was in error in holding (1) that the place 
of principal business requirement is not a continuing requirement, 


and (2) that the requirement does not apply to reincorporated corporations. 


STATUTES INVOLVED 7 

| 

| 

Section 3 of the District of Columbia Business Corporation 
| 


Act of 1954, c. 269, 68 Stat. 180, D. C. Code § 29-903 (1951 Ed. , 1958 


Supp. ):. ! 
| 
Corporations for profit may be organized ! 
under this Act for any lawful purpose or purposes | 
except for the purpose of banking or insurance 
or the acceptance and execution of trusts, | 
the operation of railroads, or building and loan 
associations: Provided, That nothing contained in this 
Act shall be construed to relieve any public -utility | 
corporation incorporated or reincorporated under the 
provisions of this Act from complying with all appli- 
cable provisions of the laws of the District of Columbia 
relating to such corporations: Provided further, That 
no corporation may be organized under this Act unless 
the place where it conducts its principal business is 
located within the District of Columbia. | 


Section 142 of the District of Columbia Business Cérporation 
| 
Act of 1954, c. 269, 68 Stat. 237, amended 71 Stat. 574, D. C. Code 


§ 29-952a (1951 Ed., 1958 Supp. ): 


a 


) 











and the corporation shall be entitled to and be 
possessed of all the privileges, franchises, and powers 
and subject to all the provisions of this Act as fully’ 

and to the same extent as if such corporation had been 
originally incorporated under this Act; and all privileges, 
franchises, and powers theretofore belonging to said 
corporation and all property, real, personal, and mixed, 
and all debts due on whatever account, and all choses in 
action, and all and every other interest of or belonging 

to or due such corporation shall be and the same are 
hereby ratified, approved, and confirmed and assured to 
such corporation with like effect and to all intents and 
purposes as if the same had been originally acquired 
through incorporation under this Act: Provided, however, 
That any corporation thus reincorporating or incorporating 
under the provisions of this Act shall be subject to all 

the contracts, debts, claims, duties, liabilities, and obli- 
gations of the corporations thus reincorporated or | 
incorporated as if such reincorporation or incorporation 
had not taken place and neither the rights of creditors nor 
any liens upon the property of any such corporation 

shall be impaired by such reincorporation or incorporation. 
Such reincorporated or incorporated corporation shall 

not be subject to the payment of the initial license tax 
provided by this Act. 





STATEMENT OF POINTS i 
: 
1. The District Court erred in holding that the portion of 
Section 3 of the District of Columbia Business Corporation Act of 1954 
which requires a corporation to conduct its principal —— ata 
place within the District of Columbia is not a continuing caaeemat 


and operates only during the time that a corporation is being brought 


into existence. 








2. The District Court erred in holding that the portiion of 
Section 3 of the District of Columbia Business Corporation Act of 1954 


which requires a corporation to conduct its principal business at a 


1 
| 


place within the District of Columbia is not applicable to appellee 





corporation because it was reincorporated, and not originally organized, 
under the 1954 Act. | 
For these reasons appellees' Motion for Summary Judgment 


should not have been granted and the judgment of the District Court 


should be reversed. 


SUMMARY OF ARGUMENT 


Nd 





' 
| 
iT 
1 


The requirement in the Business Corporation Act that no 


corporation may be organized thereunder "unless the place where it 

H 
conducts its principal business is located within the District of ;\Columbia" 
is an essential feature of the Act and was intended to operate a$ a con- 


tinuing limitation upon the activities of District of Columbia cotporations. 





The requirement is the product of the singular process by which local 


laws for the District of Columbia are enacted by a national legislature. 
In this instance, Senators from a state which has enjoyed a antius 
status as a haven from the restrictive corporation laws of other states 
were able to exact, as the price of passage, a provision designed to 


guarantee that the new District of Columbia corporation law would 


have local operation only. 





ety 


oe 





The specific language in Section 3 which imposes the place 


of principal business requirement is the same language that is used 


to prescribe authorized corporate purposes, which are clearly 
limitations of a continuing nature not applicable merely at the time a 


corporation is created. Where Congress has, in the same section 
and in the same terms, specified both "what" a District of Columbia 





corporation may do and "where" it may do it, the two requirements 


should not be accorded different meanings. 


i 
1 


To hold, as the District Court has done, that the where"! 
requirement need be met only at the time of organization would accord 
| 


almost inconsequential significance to the one provision which was 
intended to confine the Act to local operation. It is difficult to see how 
the test can be realistically applied at the time of creation when a new 
corporation will be doing no business, or little business, in or out of the 


District. If the provision can be satisfied by a mere intent to comply 


at the moment of organization, it will become little more than a trouble- 


some technicality instead of the substantive restriction intended by 


Congress. 





By electing to reincorporate under the Business Corporation 
| 
Act, appellee corporation chose to subject itself to all of the provisions 


of the Act. It thus became bound by the place of principal business 


| 
| 
i 
| 
“Ge 3 
| 
| 
| 


! 
requirement, as well as all other requirements and limitations |imposed 


| 


by the Act. The section of the Act governing reincorporation so 


provides and the Articles of Incorporation filed by appellee corporation 
upon reincorporation specifically so state, as required by the Act. If 


a reincorporated corporation remains free to do everything that it could 


| 
do under the old Act as well as everything permitted under the new 


Act, the election to become subject to the provisions of the new Act 
| 
would be rendered meaningless. 


In any event, appellee corporation was bound by its charter 


under the old Act to carry on its business in the District of Columbia. 


It would be anomalous to hold that by electing to come under the new 





Act, which imposes the same restriction as a matter of law, the corpora- 


tion became free to transfer its operations outside the District of 
Columbia. | 
| 


ARGUMENT : 


Section 3 Of The Business Corporation Act of 
1954 Limits The Availability Of The Act To 
Corporations That Conduct Their Principal 
Business Within The District of Columbia. ! 


The District Court erroneously held that the appellee!corpora- 
| 


tion may transfer its principal business outside the District of Columbia 





-9- ! 


notwithstanding the requirement of Section 3 of the Business Corporation 
| 


| 


Act that 'no corporation may be organized under this Act unless the 
place where it conducts its principal business is located within! the 


District of Columbia."' This section was construed to mean that a 


corporation is required to conduct its principal business in the District 
of Columbia only at the time of its creation, and is free thereafter to 


conduct its principal business wherever it pleases. Such a construction 


frustrates the Congressional purpose, which was to confine the Business 





Corporation Act to local operation only, and misconstrues the specific 


statutory language used to implement that expressed purpose. 


A. The Expressed Purpose of Congress Was 
To Limit The Act To Local Operation 


Only . 





The legislative: history of the Business Corporation Act is 


unusually important and persuasive in determining the meaning of 
| 


the place of principal business requirement imposed by Section 3. 
| 
That section was superimposed upon a model business corporation act 


as a result of a last-minute compromise on the floor of the Senate. 


| 
Thus, it is essential to consider how the Act and, in particular, this 


requirement in Section 3 came to be enacted. | 


Prior to 1954, District of Columbia corporations operated 
| 


under an archaic corporation law which had been enacted in 1870 and 


1 
! 
| 


=i Gs 


| 
| 
i 


last revised in 1901. As early as 1938, The Bar Association of|the 
| 
District of Columbia had drafted and presented to Congress a corporation 


law designed to provide adequately for the needs of local businesses 
which were forced to incorporate elsewhere. The new corporation law, 
however, was consistently blocked in Congress because of the obpasition 
of members, particularly from Delaware, who felt that a modern 
corporation law in the District would be used by many eer 


whose business was not centered in the District. In essence the fear 


was that given a choice between equally satisfactory corporation codes, 





one enacted by the State of Delaware and the other by the Federal 


! 


Government most corporations would choose the latter. See Philipson, 


The New District of Columbia Business Corporation Act, 21 J. B.A. DD. G.; 
499 (1954). : 


| 
| 
During the Eighty-third Congress, the original law, as 


| 
drafted by the Bar Association with certain amendments recommended 
by the Corporation Counsel of the District of Columbia and by members 
of the House District Committee, finally passed the House on March 23, 


1953. 99 Cong. Rec. 2234. As passed, it was an outstanding example 


' 
| 


of a completely modern business corporation law. In the closing 





session of the Eighty-third Congress, the bill was brought to the floor 


of the Senate where it appeared that it would not pass unless a compro - 
mise was reached between the supporters of the bill and the legislators 








+ andl 


a ig 
who felt that the legislation would place the District in active competition 
| 


for corporate revenue with certain states, particularly Delaware. 
| 
Agreement was reached on adding a provision to Section 3 which 


required corporations organized under the Act to conduct their princi - 


1 


pal business in the District of Columbia. This provision was explained 
| 


by Senator Case of South Dakota, floor leader of the bill, as follows: 
"The first amendment provides that no ! 
corporation may be organized under this act | 
unless the place where it conducts its prin- 
cipal business is located within the District 
of Columbia. Although this is a fairly re- | 
strictive provision -- and one not found in the | 
laws of any State that I know of -- it still permits 
full local operation of this law. It will make 
possible the incorporation of companies which 
have their home offices and headquarters here 
and do a substantial portion of their business 
in the District. The amendment has been discussed 
with leaders of the bar association here and the 
Corporation Counsel of the District, and they are 
agreed that rather than get no modernization of 
their 50-year-old, unworkable corporation statute, 
they would not object to this restriction."' 100 
Cong. Rec. 7055. (JA - 24-A). 


| 
| 


The new provision was inserted in Section 3 of the Act which then 
| 


passed the Senate and was repassed by the House. | 


It was recognized that the new provision was unique and 
| 

somewhat restrictive. But Congress wanted to make sure thatthe 
| 

District of Columbia did not become a competitor of states such as 


| 
Delaware that are notoriously hospitable to business corporations 


and enjoy lucrative revenues from serving as a haven from restrictive 








ai2= 


corporation laws of other states. To avoid such competition, the District 





Act was limited to local operation only. 


The proponents of the Act, while opposed to this restrictive 


feature, nevertheless agreed to it rather than get no modernization 
| 

of the District's fifty-year-old unworkable corporation statute. See 
! 


100 Cong. Rec. 7055 (JA - 24-A). 


The place of principal business requirement was thus the 
| 


means chosen by Congress to implement its clearly expressed purpose 
of confining the new Act to purely local operation. It must be feet 
preted, therefore, in a way most likely to assure the acenenptitierind of 
that purpose. There is no suggestion that Congress was concened 


| 
merely with the formalities of creating a corporation. Its broad con- 


cern was to assure that the District Act would in no way supplant, or 


even challenge, Delaware as the principal source of corporate law. If 
the place of principal business requirement is accorded anything less 
| 


than continuing and permanent significance, the requirement will not 


have accomplished the full purpose of its enactment. 


| 
| 
i 
i 
| 
1 


The problem of ascertaining the will of Congress in imposing 
this requirement is not a complicated one. No act of national scope 
| 
could be passed; no act that threatened competition with Delaware 


could be passed. An act of purely local application for the use and 


' 


benefit of purely local business was satisfactory. The place of principal 











-13- 


business requirement was offered and accepted as the way to confine 





the act to local operation. It should be interpreted in the full spirit 


of that offer and acceptance and not in a way that would give an exceed- 


| 


ingly narrow scope to the broad purpose behind its enactment. 


| 
' 
| 
1 
i 
| 
| 
I 
j 
| 
I 
' 


The Language of Section 3 Imposes A 
Continuing Requirement That A 
Corporation Maintain Its Principal 
Business Within the District of 
Columbia. 


| 
| 
t 
\ 
I 
| 
i 


The language of Section 3 itself fully supports the interpretation 
that the place of principal business requirement is a continuing Lae 
which a corporation must meet throughout its existence. In snenne 
context the phrase "may be organized" could refer merely to thé formal 


acts of creating a corporation, but as used in Section 3 it logically and 





reasonably refers to the continuing status of "being organized. at) 


At the time a corporation is created by complying with the 


formal procedures necessary to effect incorporation, it is rarely, if 


ever, conducting any business. It commences business only after it 
! 





has come into existence, and only at that time is it in a position to 


embark on its “principal business." It would, accordingly, serve no 


purpose for Congress to require that a corporation conduct its princi- 
pal business within the District of Columbia during the period of its 
| 


creation when the corporation is in fact conducting no business,| and 








-14- 


to impose no such requirement after organization has been completed 


when the corporation has actually commenced to conduct its principal 


business. Logically, the provision must have prospective effect if it is 





to be meaningful. To interpret the provision. as. having: prospective effect 
| 2s 

accords the words used an accepted dictionary and legal meaning, 

and attributes to Congress an intention to deal effectively with the 


subject with which it was concerned -- the place where a District of 


Columbia corporation conducts its principal business. 





Moreover, the interpretation of the place of principal busi- 


ness requirement as a continuing one is compelled by reading this 
| 


provision in pari materia -- as it should be read -- with the other pro- 
. | 


visions of Section 3, all of which grant, deny and impose powers and 
limitations for so long as a corporation remains organized under the 


Act. | 
The first clause of Section 3 provides that corporations “may 
| | 
be organized" under the Act for any lawful purpose. This limitation 


clearly prohibits corporations organized under the Act from changing -- 


| 

| 
2/ The word "organized" often refers to "the present and existing 
status of the corporation, and not its status or condition at some past 
time."' Whitman v. Northern Cent. Ry., 146 Md. 850, 127 Atl. 112, 
113-114 (1924). See also, Bingham v. Savings Inv. & Trust Co., 101 
N.J. Eq. 413, 138 Atl. 659 (Ch. 1927), aff'd, 102 N.J. Eq. 302, 140 
Atl. 321 (1928); Copelin v. Board of School Directors, 215 Pa. 359, 
64 Atl. 542 (1906). | 








siSc 


1 
| 
| 
| 


after having come into existence -- to an illegal purpose, such as 
gambling or distributing narcotics. Similarly, the same clause provides 


that a corporation "may be organized" under the Act "except for the 


purpose of banking or insurance or the acceptance and executidn 
| 


of trusts, the operation of railroads, or building and loan associations." 


| 
Under this provision, it is abundantly clear that appellee corporation is 


not free at this time to go into the insurance business, although it 
| 


was originally organized for a proper purpose. Thus, the phrase "may 


be organized'' must be read to mean that a corporation must observe 


| 
the requirements of Section 3 both as to purpose and as to place of 


principal business throughout its existence; it must continue to have a 


legal purpose; it must continue to conduct a business other than bank- 
ing, insurance or the other businesses prohibited; and it must ‘continue 
| 


to conduct its principal business within the District of Columbia. 


This logical and reasonable construction of the place of 
| 
principal business requirement of Section 3 is fully supported and, in 
fact, compelled when considered in light of the legislative purpose, 


which was to limit the use of the Business Corporation Act to local 


operation. 














=i 


C. The District Court's Interpretation Of 
Section 3 Frustrates Congressional 
Intent And Is Not Justified By The 


Language Of The Section. 

The interpretation of the place of principal business require- 
ment which the District Court adopted would reduce this requirement 
to a mere formality to be complied with only at the time a corporation 
is created, a time during which in most, if not all, instances a new 


corporation will be conducting no business whatsoever. Under this 





interpretation any corporation, after the mechanics of incorporation 
had been accomplished, and upon completion of organization, would be 
| 


free to conduct its principal business wherever it pleased; the only 
| 

thing "local" about the operation of the new Act would be the formalities 
| 

of incorporation. When Congress required a corporation organized 


under the Business Corporation Act to conduct its "principal business" 


within the District of Columbia, it must have meant the commercial 


"business" of the corporation and not merely the formalities of 


incorporation. 
| 


Congress might have provided in the Act that the place of 





principal business requirement could be satisfied by carrying on 


business in the District for some limited period or by a mere good 


faith intention at the time of incorporation to carry on a local business. 











>! 
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But it did not so provide. And there is no suggestion in the legislative 


history that anything less than a permanent requirement would localize 


the operation of the Act. 





If the requirement need be observed merely at the on 

| 
of organization, not only will states such as Delaware be deprived of 
the revenue from incorporating corporations which decide to shift their 
principal business outside the District, but also the way is opened for 
national corporations to take advantage of the District's modern corpo- 
ration law. The penchant of corporation lawyers for utilizing the 
nation's most advantageous corporation law is well known. If Congress 
has imposed a restriction applicable only at the time of a coxpération's 
creation, nothing would prevent a business located elsewhere from 
acquiring control of a dormant District of Columbia corporation and 
using it to conduct totally non-local activities. Similarly, the ae 

| 
is opened for national corporations to incorporate a branch in the 
District and later merge into the branch to acquire the benefits of 
incorporation in the District. Under such procedures the place of 
principal business requirement will become little more than a beouhtw: 
some technicality instead of the substantive restriction intended by 
Congress. Congress passed the District Act with the distinct ‘lees: 
standing that its operation would be "localized" -- not ne but 


permanently. The District Court's decision would cripple the "localizing 








vs 
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agent" and allow the Act to be used freely by non-local businesses 
which desire to take advantage of its liberal and modern provisions. 
The court below concluded that Section 3, if read to mean 


that a corporation need only conduct business in the District at the 





time of its creation, was consistent with the other provisions of the Act. 


However, it is equally true that Section 3, if read, as it should be, to 


! 
carry out the expressed intent of Congress, is also consistent with the 


| 
Act as a whole. There is no provision in the Act which affirmatively 


or by implication authorizes a corporation to conduct its principal 


| 
business outside the District; and there is no provision that stands in 
| 
the way of reading Section 3 as imposing a continuing requirement 


that a corporation conduct its principal business within the District . 


The District Court went through the Act section by section to 


point out sections where a continuing requirement might have been 
| 
specifically mentioned, and used the lack of such mention as evidence 


that no continuing requirement was intended. This approach overlooks 
| 
the all-important fact that the place of principal business requirement 


was superimposed on the Act on the floor of the Senate at a time when 


‘ . : , ; : | 
it was impossible to rewrite the Act to insert all possible cross- 


references to the new requirement. Even so, it is clear that none 
| 


of the sections of the Act cited by the District Court even imply that a 


corporation has the power to move its principal business from the 
| 


District. 


| 
| 
| 
i 
| 
! 
\ 


| 
| 
| 
| 
| 
i 
\ 
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For example, the District Court cited Sections 4(j) (Code 
| 3/ 
i § 29-904(j)), 10 (Code § 29-907), and 45(a) (Code § 29-920(a)) of phe Act. _ 


Section 4(j) provides that a corporation shall have power "to conduct 


its business. . . within and without the District of Columbia.. , 


| 
t (Emphasis added). It is not disputed that a corporation may conduct 


some business outside the District, but this section says nothing as to 
| 

where its principal business must be conducted. | 

yS Sections 10 and 45(a) also furnish no support for the District 
| 

Court's interpretation. These sections, in effect, provide that 4 


corporation's registered office, which is required to be in the District, 
‘ need not be the same as its place of principal business. It does mot 


follow, as suggested by the court below, that these sections contemplate 


3/ The Court also relied on Sections 47 (Code § 29-921 a), 88 (Code 
§ 29-931), and 98 (Code § 29-932). Sections 47 and 98 dealing 
respectively with corporations' articles of incorporation and annual 
report, are irrelevant. If the place of principal business requirement 
were not a continuing one, it would be mentioned in Section 47 and 
f omitted in Section 98. The failure to mention it in either section 
shows that these sections are not helpful. Section 88, providing’ for 
involuntary dissolution on certain grounds, does not specifically 
. mention the failure of a corporation to maintain its place of principal 
business in the District but does provide that a corporation maybe 
dissolved if it "has continued to exceed or abuse the authority conferred 
ar upon it by this chapter" which clearly covers the failure to comply with 
Section 3 including the place of principal business requirement. | 
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that the place of principal business of a corporation may be outside 





the District. First, it is a common practice for purely local corpo- 


| 
rations to appoint a company, such as the Corporation Trust Company, 


as its registered office, in order to relieve the corporation's business 


office of the corporate details handled by a registered office. Second, 
these sections allow local corporations whose officers are not person- 
ally residents of the District to appoint a company as registered agent, 


since the registered agent must be either an individual resident of the 


District or an independent company which also serves as the corpo- 


| 
| 





ration's registered office. | 
| 
The Act if read in accordance with Congressional intent to 


mean that a corporation must continue throughout its existence to con- 
duct its principal business in the District, would not, as the court 
below suggests, "imprison" a corporation in the District in any improper 


or arbitrary sense. It would always be free to do buéiness elsewhere, 


in fact, a substantial amount of business, so long as it retained its 





local character by conducting its principal business in the District. 


A corporation desiring to move its place of principal business tould 
| 
incorporate under the laws of another jurisdiction -- such as Delaware -- 


where there was no restriction on place of principal business. | Such 


a change in domicile could be readily accomplished by a District 
| 
: 
! 








2 Lea 


; 4/ 
corporation by securing approval of two-thirds of its stockholders. 


' 


This, it should be noted, is precisely the remedy that would be avail- 
able to a District corporation that desired to go into the insurance 


business. Corporation codes commonly limit incorporation only for 
specified purposes or prohibit it for certain proscribed Pompeo, In 
all such instances the corporation is "imprisoned" as to its purposes 
unless it can secure shareholder approval for a change of domicile. 
Congress, as explained above, was as concerned with 'where"' a 
District corporation conducted its business as it was with “what 


' 
I 
' 


business it conducted. The same sanction of "imprisonment" +- if 
that be the proper word -- was used to accomplish both purposes. 
Moreover, Congress explicitly recognized that the place of snc 
business requirement was "fairly restrictive" and, if it does "im prison" 


a corporation, this was the price which the proponents of the Act paid 


in order to gain a modern corporation law for the District. 





Section 3 must be read in accordance with the declared 
intent of Congress, which was to restrict the District Act to local 


operation. The District Court's interpretation of the section would 
| 








4/ Appellee corporation would not be able to dissolve and incorporate 
elsewhere over the objection of appellant, who owns more than one- 
third of appellee corporation's outstanding stock. For this reason the 


appellee corporation finds it necessary to attempt to circumvent the place 


of principal business requirement found in Section 3 of the Act) 


| 


os. 
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frustrate Congressional intent and allow the Act to be used freély by 
any business which desired to take advantage of its liberal and modern 


provisions. The section should be read to require all corporations 





organized under the Act to conduct their principal business within the 
District, an interpretation reasonable upon the face of the section 


and clearly in accord with its purpose. 


A Corporation That Elects To Reincorporate 
Under The 1954 Act Becomes Subject To All 
The Provisions Of That Act, Including 
Section 3. 


As an independent alternative ground to support its judgment, 
| 


the District Court decided that even if Section 3 imposed a continuing 
restriction on a corporation's place of principal business, neither that 


section nor any other provision of the 1954 Act could apply to restrict 


any power which a reincorporated corporation could have exercised 





under the old Act. The District Court held that while appellee;corpo- 
ration was restricted to operations in the District of Columbia by its 


1905 charter, it had some sort of an inchoate "power" to amend its 


charter to remove this restriction, which power was preserved despite 
| 


the election to come under the new Act. 


i 
| 
| 
| 
! 
t 
| 
| 
| 
| 
' 
| 
| 
| 











Appellant submits that this result is contrary to the manifest 


intention of Congress when it enacted the District of Columbia Business 
Corporation Act of 1954. Congress, recognizing that the 1954 Act 


effected far-reaching changes in existing corporate law, provided 





that no corporation should be governed by the new law unless it) made a 
formal election to be reincorporated under the new Act. BCA § 141 


(Code § 29-952). Section 142 of the 1954 Act (Code § 29-952a) provides 


that a corporation which elects to be reincorporated ! 
". . . shall be entitled to and be possessed of 
all the privileges, franchises, and powers and subject 


to all the provisions of this chapter as fully and to 


the same extent as if such corporation had been 

originally incorporated under this chapter; and 

all privileges, franchises, and powers theretofore 
belonging to said corporation and all property, real,’ 
personal and mixed, and all debts due on whatever | 
account, and all choses in action, and all and every | 
other interest of or belonging to or due such | 
corporation shall be and the same are hereby rati- | 
fied, approved, and confirmed and assured to such | 
corporation with like effect and to allintents and | 
purposes as if the same had been originally ! 
acquired through incorporation under this chapter."'| 
(Emphasis added). | 





1 
| 


Appellee corporation voluntarily elected to be reincorpo- 


rated under the 1954 Act by filing Articles of Incorporation on J uly 16, 


1956. (JA 14-A). In Article Twelfth of these Articles it is stated: 


“The corporation elects to surrender its existing 
charter and to be reincorporated under and subject | 
to the provisions of the District of Columbia Business 
Corporation Act." (Emphasis added). 

















It is clear from the law and the Articles that appelle; 


--- 


corporation by electing to come under the new Act obtained the! benefits 


' 
I 


and subjected itself to the restrictive provisions of that Act. This 


| 
accords with the intention of Congress in setting up the election, as 


shown in an earlier report of a predecessor bill: 





"This new law does not repeal any existing statutes | 
but applied to all new corporations after it becomes | 
effective. Existing corporations are not affected unless 
they file a certificate of reincorporation under this | 
statute, which they may do by a simple process. | 
Thereafter they are governed by this statute." | 
H.R. Rep. No. 1066, 8lst Cong. , Ist Sess. 4 (1949) 
(Emphasis added). 


This method of permitting existing corporations to weigh 
the benefits and burdens imposed by the 1954 Act against those of the 
old Act was the method chosen by Congress to deal with the difficult 


problems posed by the enactment of a complete revision of the ‘corpo- 





ration laws. Nowhere is it suggested that an existing corporation would 


be free to elect the benefits and disregard the burdens. It would create 

confusion to provide that a reincorporated corporation would be free 

to take any action permitted under either Act. | 
For example, under the old Act a corporation was not 

required to designate a resident office or agent, but this is required 

under Section 10 of the 1954 Act. (Code § 29-907). Thus, unless the 


restrictive provision applied to it, a reincorporated corporation would 


be under no duty to designate a resident office and agent since it had 
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the power under prior law to operate without such designation. | Similarly, 
the old law placed no limitation on the defense of ultra vires in an action 


against a corporation by third parties. Under the 1954 Act ultra vires 
may not be raised except in three narrow and well defined situations. 
BCA § 7 (Code § 29-905). It is clear that it was not intended that a 


reincorporated corporation could continue to plead ultra vires free of 


all limitation simply because it had the power to do so under the earlier Act. 
The District Court found in that portion of Section 142 of 
the Act (Code § 29-952a) reading ! 


", , . all privileges, franchises, and powers thereto- 
fore belonging to said corporation. . . shall be and! 
the same are hereby ratified, approved, and con- ! 
firmed and assured to such corporation with like | 
effect and to all intents and purposes as if the same | 
had been originally acquired through incorporation... ." 





an intention to modify the immediately preceding language of the 


section which subjects a reincorporated corporation to all the pro- 
visions of the Act. As the court put it: 


| 
‘In my opinion the first provision granting allthe | 
privileges and powers and making the corporation | 
subject to all the provisions of the Act was intended to 
place a preexisting corporation on an equality with | 
one newly organized, so far as benefits and burdens, 
under the Act, are concerned; but in order notto |. 
deprive a preexisting corporation of that which it | 
already had, the second provision confirming and | 
assuring all privileges and powers theretofore belong - 
ing to the corporation was intended to preserve them 
intact."" (JA 29-A). | 

Contrary to the court's statement, this interpretation does not put 


preexisting corporations on an equality with newly organized corpo- 


rations as far as burdens are concerned: the preexisting corporation 


i 
i 
' 
1 
1 
i 
| 
! 
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would be subject only to such burdens as were also imposed by the old 


Act. The effect of this interpretation is to write out of the Act the 


I 
specific direction that reincorporated corporations are to be subject to 


all the provisions of the Act. ! 


It is submitted that the intention of the language relied upon 
| 
by the District Court was quite different. Section 142 of the 1954 Act 


(Code § 29-952a) deals with "incorporated" corporations as well as rein- 
| 
corporated corporations. As used in the 1954 Act, an "incorporated" 


corporation is not a corporation incorporated for the first time junder 


the Act but rather a corporation previously created by special act of 


Congress which elects to reincorporate under the 1954 Act. Many such 
corporations, having been created by special act, were given special 
rights and privileges in the nature of franchises, such as rights to 


operate a water system or other public utility. It was this type of 





power which was preserved by the phrase "privileges, franchises and 


powers." Rather than examine all special acts of Congress creating 


corporations and determine whether their rights would be adequately 





protected under the new Act, Congress merely used the general language 
to avoid diminishing inadvertently their special rights. | 

In any event, appellee corporation was not free waded the old 
Act to move its operations outside the District of Columbia singe its 
charter provided that its operations were to be carried on in the city 


of Washington, District of Columbia. (JA 12-A). The District Court 


disposed of this problem in the following language: 





27. 


| 
| 


"One of these privileges or powers which the | 
Base Ball Club as a preexisting corporation already 
had was the power to conduct its principal place of | 
business outside the District of Columbia, a basic | 
common law right, and though not exercised, the 

power, available by amendment to its certificate of | 
incorporation, was preserved under the second | 
provision of the section in question."' (JA 29-A). 





It is not clear how this resolves the question. If the District 
: | 
| 
Court meant that appellee corporation may now by two-thirds vote 


i 
| 


move its operations outside the District of Columbia, the corporation 
| 

will be in the anomalous position of amending a charter which it has 

surrendered. If, on the other hand, the Court meant that by electing 


to come under the new Act which restricts operations to the District of 





Columbia as a matter of law, the corporation was freed of its charter 


restriction to the same effect, there is an equally anomalous result. 
However, as discussed above, it is unnecessary to resolve 
| 
the anomaly created by this part of the decision below. The Congres- 


sional purpose and the statutory language clearly establish that a rein- 
corporated corporation is subject to all the provisions of the 1954 Act -- 
including Section 3 -- as fully and to the same extent as if it had been 


incorporated for the first time under the Act. 


CONCLUSION 





Congress intended the place of principal business require - 
ment in Section 3 to be the means by which the operation of the 
| 
Business Corporation Act was confined to the District of Columbia. 


« 





i 
| 
1 
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| 

| 

! 

The Section itself reads as a continuing requirement or limitation and 
| 

only by so interpreting it can the Congressional purpose be properly 

implemented. There is no basis in the Act for denying a reincorporated 


' 
| 


corporation any of the benefits of the Act or relieving it of any of the 


burdens or limitations. Accordingly, the judgment of the District 


Court should be reversed. ! 





Respectfully submitted, 


/s/_ Daniel M. Gribbon ! 


Daniel M. Gribbon 
701 Union Trust Building 
Washington 5, D. C. 


Attorney for Appellant 
Of Counsel: 


Joel Barlow 

John B. Jones, Jr. 

Robert L. Harmon 
701 Union Trust Building 
Washington 5, D. C. 




















2 wel tr eat a eer eae OT hee 
roe ee (ek, Ls eS tee ee Sande abi vo — 
- ne wer ~ 7 r on 3 
we le Lae 

a Faticy e 
s "a | a” * 

ME iw ba be 

> rad 











. Y v9 

ge is, HOES ae Re SPOS ee. Ge aS SE oe 3 
woe ar OINT APPENDIX: / 
: 2 ‘ . : rE ‘5 ‘ . 

[a 2 “7 we ub ae Ne ites ; 

Ra ie chs re ¢ aa or ? S deen Cee | a a 
er ee ae “3-% y 2 - ce % “ . * « a yo 
t ‘eo - rant . ” 

oy - ‘ a a a me Eo eg, SESE, 











“UNITED STATES COURT OF APPEALS | 


mt FOR THE DISTRICT OF COLUMBIA CIRCUIT ae. 











ww | No. 14,863 - — diseict of Columbia Circuit A 








aa FILED JAN 2.8 1999 ED ace Ve 








2... Ai | Appellant, Lee 






























_ °° WASHINGTON AMERICAN LEAGUE BASE BALL CLUB, INC., et al.,- 


“District Court for the Distiict of Columbia t ie Bah 





toe 7 








District Court Docket Entries. 
Complaint, filed September 4, 1958. 


Answer, filed September 23, 1958. ol 
i 
Motion of the Defendants to Dismiss or in the | 

Alternative for Summary Judgment, filed September 23, 


TESS 6 ae me ee Oe me Ow Se mw ee le ye ae 
Certificate of Incorporation of April 27, 1905. 


Certificate and Articles of Reincorporation of July 16, 
1956 


House Report No. 1522, 82d Cong., 2d Sess. (1952). 


Excerpts from the Congressional Record of May 25, 


1954 


Opinion of Judge Pine granting defendants' Motion for 
Summary Judgment, filed November 5, 1958 . . 


Order of Judge Pine granting summary judgment for 
defendants, filed November 10, 1958. ... 


Plaintiff's Notice of Appeal filed November 14, 1958 














Date 
1958 
Sept. 4 
Sept. 4 
Sept. 5 
Sept. 23 
Sept. 23 
Sept. 23 
Oct. 6 

, Oct. 28 

“ Nov. 5 

' Nov. 5 

' Nov. 10 

; Nov. 14 
Nov. 14 
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i 
CIVIL DOCKET | 
i 


United States District Court for the District of Columbia 


Proceedings 


Complaint, appearance 


Summons, copies (5) and copies (5) of Complaint 


issued #1, 2, 3& 4 ser. 9/4/58; #5 ser. 9/5/58 


Appearance of John E, Powell as attorney for defendants 


Answer of defendants to complaint, c/m 9/23/58 | 


Calendared (N) 


Motion of defendants to dismiss, or for summary: judgment, 


P&A, c/m 9/23/58 MC 9-2-3-58 | 


Memorandum of P&A of plaintiff in opposition to | 
defendants' motion to dismiss or in alternative| 


for summary judgment; c/s 10/6/58; Exhibits (2) 





Motion to dismiss or in the alternative, for summary 


judgment 
argued and submitted (Reporter - Spatzer) | 


| 
1 
i 


Supplemental Memorandum on Behalf of defendants in 


support of defendants' motion to dismiss or in | 
the alternative for summary judgment 


Memorandum of opinion granting defendants! motion 


for summary judgment 


Order granting summary judgment for defendants | 





Notice of Appeal of plaintiff copy mailed to 
John E. Powell, Esq. 
Deposit $5.00 by Daniel M. Gribbon | 

| 

Cost bond on Appeal of plaintiff in amount of 
$250. 00 with Fidelity & Deposit Co. Approved) 





Pine, J. 


Pine, J. 


(N) 


(N) 


ae 


>? 
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H. Gabriel Murphy 
2762 Chain Bridge Road 
Washington, D. C. 

Plaintiff 
Vv. 

Washington American League 
Base Ball Club, Inc., a 
‘corporation, 

Griffith Stadium 
7th and Florida Avenue, N. W. 
Washington l, D. C.; 

Calvin R. Griffith 
5029 Millwood Lane, N. W. 
Washington, D. C.; 

Thelma Griffith Haynes; 

Joseph W. Haynes; and 

Eugene V. Young 


Defendants 


of Title 28 of the United States Code. 
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[Filed Sept. 4, 1958] 


Civil Action No, 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA : 





2264-58 





COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTION 


1, This is an action by a shareholder against a District of 
Columbia corporation and its directors under Section 29-905(a) of the 


District of Columbia Code (1951 Ed., 1958 Supp.), and Sections 2201, 2202 














| 
3-A | 
| 


2. Plaintiff, H. Gabriel Murphy, owns more than one-third of the 
common stock (the only class of stock authorized or outstanding) of Defendant 
corporation, Washington American League Base Ball Club, tne. 

3. Defendant Washington American League Base Ball Club, Inc., 
is a corporation organized and carrying on business in the District of 
Columbia. It was incorporated in the District of Columbia in 1905-and 
reincorporated under the District of Columbia Business Corporation Act 


of 1954 on or about June 16,1956. 


4. Defendant Calvin R. Griffith is the President of Defendant 





corporatrom, and he and Defendants Thelma Griffith Hanes, Joseph W. 
Haynes and Eugene V. Young are directors of Defendant ean pavadion, 

5. The principal business of Defendant eoeporadion is the 
operation of a major league baseball team in the District of betweits under 
the franchise of the American — of Professional Baseball Clubs. 

6. The section of the District of Columbia Business Corporation 
Act which specifies the limitations upon the operations of corporations 


organized thereunder provides in part: : 





"Provided further, That no corporation may be | 
organized under this chapter unless the place 
where it conducts its principal business is 
located within the District of Columbia." 
District of Columbia Code, Section 29-903 
(1951 Ed. , 1958 Supp.). 


7. On January 31, 1958, Defendant Calvin R. Griffith, 





declared at the annual meeting of shareholders of Defendant corporation 
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that there was no present possibility of the franchise being transferred 
and that insofar as he personally was concerned, the. franchise would 


remain in the District of Columbia during his lifetime. 


8. At the June 17, 1958, meeting of the Board df Directors 





of Defendant corporation, the directors by unanimous vote authorized 


the President to request approval at the American League meeting in 

Baltimore on July 7, 1958, for the transfer of the Washington franchise 
| 

to either Minneapolis, Dallas, Fort Worth, Houston, or Montreal if the 


Club should decide to make such a move. 
9. At the July 9, 1958, meeting of the Board of Directors 
of Defendant corporation, the directors by unanimous vote ‘resolved: 


". |). «that no officer or director shall 
hereafter engage in any negotiations or 
discuss any offers either oral or written 
regarding a transfer of the franchise of 
the Club from the District of Columbia." 


10. Plaintiff states on information and belief that officers 





and directors and/or other representatives of Defendant corporation, 
and in particular Calvin R. Griffith, have negotiated, or intend to negotiate 
in the immediate future, with representatives of the city of Minneapolis, 


Minnesota, and/or other cities, for the transfer of Defendant corporation's 





American League franchise from the District of Columbia, and that it is 


the intention of said officers and directors to so transfer the franchise if 


such negotiations would prove successful. | 
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| 


ll. The transfer of Defendant corporation's American League 


franchise from the District of Columbia would violate Section 29-903 of 
| 


| 
the District of Columbia Code, in that the place where the corporation 
conducts its principal business would not be located within the District of 


| 


Columbia. Such transfer would also violate the assurance of the President 
to the shareholders, and the July 9, 1958, resolution of the Board of 


i 
| 


Directors, as referred to in paragraphs 8 and 9 above. ! 


12. Negotiations by officers and directors of Defendant corpora - 
| 
tion for the illegal transfer of the franchise keep said officers and directors 
from devoting their best efforts and services to the eee ee of the 
corporation and have alienated, and will alienate, the sib on whom the 
financial success of Defendant corporation depends, all to tie detriment of 
the corporation and its shareholders. i 
13. Since American League franchises are limited in number, 


the location of the franchise is of paramount interest toa baseball club 


and its shareholders, and the damage to such interest by an illegal transfer 





would not be recompensed in damages. Plaintiff and other’ shareholders 
of Defendant corporation will be irreparably damaged if the transfer of 

| 
the franchise or further negotiations therefor are permitted, and no 


adequate remedy at law will be available. | 
WHEREFORE, Plaintiff demands: | 
| 

(1) That the Court declare and adjudge that Section 29-903 


of the District of Columbia Code (1951 Ed., 1958 Supp.) prohibits 
| 











Rules of Civil Procedure; and | 
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Defendant corporation from transferring its American League. franchise 





to Minneapolis, Minnesota, or any other city outside the District of 


Columbia; 
(2) That the individual Defendants and Defendant corporation, 


| 
and their officers, agents, servants, employees, and attorneys be 
| 


restrained and enjoined from negotiating for transfer, and from trans - 
ferring, the American League franchise of Defendant corporation from 


the District of Columbia; 
| 


(3) That Plaintiff recover his costs; 
| 
(4) That the Court order a speedy hearing of this matter 
and advance it on the calendar as authorized by Rule 57 of the Federal 


1 
| 


(5) Such other and further relief as the Court may deem 





appropriate. 


/s/ Joel Barlow 
Joel Barlow 


/s/ Daniel M. Gribbon 
Daniel M. Gribbon 
701 Union Trust Building 
Washington 5, D. C. | 


Attorneys for Plaintiff | 


Dated: September 4, 1958 











UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


H. GABRIEL MURPHY, [Filed ‘Sept. 23, 1958] 





Plaintiff | 
| 

vs. Civil Action No. 2264-58 
WASHINGTON AMERICAN LEAGUE | 
BASE BALL CLUB, INC., a Corporation, 
Griffith Stadium, 
7th Street and Florida Avenue, N. W. 
Washington l, D. C. 





CALVIN R. GRIFFITH 
5029 Millwood Lane, N. W., 
Washington, D. C., 


THELMA GRIFFITH HAYNES, 
JOSEPH W. HAYNES, and 

EUGENE V. YOUNG 

Griffith Stadium, 

7th Street and Florida Avenue, N. W., 
Washington 1, D. C. 





Defendants 


ANSWER 


FIRST DEFENSE 


1 
| 





1. Defendants admit the allegations contained in paragraph l 


| 
of the complaint. 


| 
2. Defendants admit that plaintiff is registered on the records 


of the defendant corporation as the holder of more than one-third of the 
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capital stock of said corporation but defendants are without knowledge or 


information sufficient to form a belief as to the truth of the allegation that 





plaintiff is the owner of the shares registered in his name. | 


3-4. Defendants admit the allegation contained in paragraphs 3 
and 4 of the complaint. | | 
5. Defendants admit that the principal business of the defendant 


| 
corporation is the operation of a major league baseball team under a franchise 


issued by the American League of Professional Baseball Clubs but defendants 
deny the remaining allegations of paragraph 5 of the complaint. 


6. Defendants admit that §29-903 of the District of Columbia 





‘Code contains the proviso set forth in paragraph 6 of the complaint but 


defendants deny the remaining allegations of said paragraph 6 of the 


complaint. | 


7-9. For the purposes of this Answer only, defendants admit the 
| 


allegations of paragraph 7 through 9 of the complaint. | 


10-13. Defendants deny the allegations of paragraphs 10 through 
| 
13 of the complaint. | 


SECOND DEFENSE 


The complaint fails to state a claim upon which relief can be 





granted. 
/s/ John E. Powell | 
John E. Powell 
1341 G Street, N. W. 
Washington 5, D. C. 
Attorney for Defendants 
| 





! 
1 











Copy of the foregoing Answer mailed postage prepaid this 


23rd day of September, 1958, to Joel Barlow, Esquire, and Daniel M. 
Gribbon, Esquire, 701 Union Trust Building, Washington 5, D. C., 
attorneys for plaintiff. 


/s/ John E. Powell | 
John E. Powell 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





Civil Division 
H. GABRIEL MURPHY, ) 
) - | 
Plaintiff, ) J Filed Sept. 23, 19587 
| 
vs. ) | 
) Civil Action No. 2264-58 


WASHINGTON AMERICAN LEAGUE ) 
BASE BALL CLUB, INC., a corpora-) i 
tion, ‘ ) | 
Griffith Stadium, ) ! 
7th Street and Florida Avenue, N. W.,) 
Washington 1, D. C., 


CALVIN R. GRIFFITH, 
5029 Millwood Lane, N. W., 
Washington, D. C., 


THELMA GRIFFITH HAYNES, » 
JOSEPH W. HAYNES, and 

EUGENE V. YOUNG, 

Griffith Stadium, 

7th Street and Florida Avenue, N. W. 
Washington 1, D. C., 


» 


ee ee ee eee ee ee eee ee ee ee 


Defendants. 


MOTION TO DISMISS OR, IN THE ALTERNATIVE, FOR 
SUMMARY JUDGMENT | 


Now come the defendants, by John E. Powell, their attorney 





of record, and respectfully move the Court either to dismiss the 
complaint because of its failure to state a claim upon which relief 
can be granted'or, in the alternative, to enter summary judgment in 


Mw ee wal 





Mews - 


< 


is 
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favor of defendants on the ground that defendants are entitled to a judgment 


as a matter of law. 





/s/_ John E. Powell | 

John E. Powell | 

1341 G Street, N. W. 

Washington 5, D.'C. 
Attorney for Defendants 


Copy of the foregoing Motion and of the attached Memorandum 
of Points and Authorities mailed postage prepaid this 23rd day of 
September, 1958, to Joel Barlow, Esquire, and Daniel M. \'Gribbon, 


Esquire, 701 Union Trust Building, Washington 5, D. C., attorneys for 


plaintiff. | 


/s/ John E. Powell 
ee 


John E. Powell | 
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No. $516 Recorded April 27, 1905 an 1:20 Bu, 


CER’URICATE oF rycorroration,| Filed October 26, 1958] 





We, Thowas C. Noyes, Benjamin S. Minor, Willian H. 

Rapley, Scott C. Bone, Henry L. West, Edward J. Walsh and 
Henry P. Blair, all of whom are residents of the District of 
Columbia, desiring to avail ourselves of the provisions of the 
Code of Law in force in the District of Columbia reintive to 
corporations, do make, sign and acknowledge the following 
certificats in writing.’ ! 

First.. The corporate name of the company shall be 
WASHINGTON AMERICAN LEAGUE BASE BALI, hus and the object for 
which the sane is formed is to conduct athletic exhibitions 
for hire or otherwise, 

Second. The term of its existance shall be perpetual. 

Third, The amount of the capital stock of the! “ompany 
shall be One hundred thousand (100,000) Dollars divided into 


Ten thousand Qo, 000) shares of Ten (10) Dollars each, 





Fourth. The. number of Trustees who shall manage the 
concerns of the Company for the first year is seven and their 


‘names are- 


Thomas ©. Noyes, Washington, D0. C. 
Benjamin S. Minor, Washington, . C. 
William H. Rapley, Washington, D. C. 
Scott C. Bone, Washington, D. -. 
Henry L. West, Washington, D. C. 
Edward J. Walsh, Washington, 0. C., and 
Henry P. Blair, Washington, D. ©. 


Fifth. The operations of the Company shall be tials 
on in the City of Washington, District of Colubia. 





WITNESS our hands and “Clem es iis ie ae eo 
et le SBA 


nes = 
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UNITED STATES OF AMERICA : 
DISTRICT OF COLUMBIA : ae 

4 = 1, SZ Sk, a Notary Publi 

in and for the District of Columbia, do heresy certity that 

Thomas ©. Noyes, BenjaninS.-Minor, William H. Rapley, Seott 

C. Bone, Nenry L. West, Edward J. Walsh and Henry P, Blair, 

parties to the annexed Certificate of Incorporation of WASHING 

° TON AMERICAN LEAGUE BASE BALL CLUB, bearing date on’ the 2y” 

day of April, A. D. 1905, personally appeared before me in the 

District aforesaid, the said Thomas C. Noyes, Benjanin 8. Minor 

William H, Rapley, Scott C. Bone,, Henry 1. West, Baward J. Walsh 

and Henry P. Blair keing personally well known to me to ve the 

persons who made and signed the said certificate and they 

acknowledged the same to be their act and deed rer|tn pure 

poses therein set forth. a | 

| WITNESS my hand and seal this 2S” day of 

1908. | = 4 


‘ 





~~ 


ge a cell 
= » 4 nw ie * 
ba = “a a 
ft. « 
. . : 1" 
» . “ta, oe ge 8 i 
F 8 . oad! ~_— | 
= we Wine ‘ vw. ve 3's | 
, “es a Me | 
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| Form No. 12 
| Section 141 (I) 


[Filed October 6, 1958] 


DISTRICT OF COLUMBIA | 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


VaR CERTIFICATE OF REINCORPORATION 
me OF AN EXISTING DOMESTIC CORPORATION 


sy. oF 


? WASHINGTON AMERICAN LEAGUE BASE BALL CLUB, INC. 


: The undersigned, as Superintendent of Corporations, of the District of Columbia hereby certifies 
‘Yhat the duplicate originals of Articles of Reincorporation of ~AASHONGION. AMPRICAN {BAGUE. BASE BALL 


CLUB, THC... anseneseeeoseransesecssssssnessssesnesnmesneeeeeee AUuly signed and verified pursuant to the provisions of 





: the District of Columbia Business Gsrentation Act, have been received in this office hnd are found to con- 


H 
1 
| 


“form to law. 
| 
ACCORDINGLY, the undersigned, as such Superintendent of Corporations, and by virtue of the au- 


thority vested in him by law, hereby issues this Certificate of Reincorporation of WASHINGTON AMERTCAN 
— LEAGUE. BASE BALL CIOB, INC. and attaches hereto a duplicate original of the Articles 


* of Reincorporation. | 


v 











a a ee eee eer 





—— ORR Rew nw ee teen ane 


Superintendent of Corporations P-3631 
| 








EXECUTE IN DUPLICATE | Form No, 1¢ - 


; Section 141 (1) 
Office of Superintendent of Corporations 

, District of Columbia 
Filing Fee $20.00 Note 1 

— Indexing Fee %2.00,-- 

ak Recording Fee----- ---.----Note 2 


e 





bi ARTICLES OF REINCORPORATION 
OF aN EXISTING DOMESTIC CORPORATION 
OF 


: WASHINGTON AMERICAN LEAGUE. BASE BALL cL 
Name of Corporation ; 

| Pur start to the provisions of Section 141 (1) of the District of Columbia 
F, — ness fo prover hee Act, the Board of Directors of the. Washington American . 
. & Sad se Beto ng resolution for reincorporation: . RESOLVED, that the Board 
‘st Blimetees of the Washington American League Base Ball Club hereby declares 
it advisable in its judgment that (toemmtoimmstottemx said Club should be rein- 
corporated under the eee of the District of Columbia Business Corpora- 
tion Act, that a special ave’ por the shareholders is hereby called for 10 
so'clock a.m. June 11, 1956 for hg ag of taking a vote of shareholders 
on said proposed Soar Mi coats Rng the Secretary is hereby directed to mail 
written notice of such special meeting,. setting forth the proposed articles 
-of reincorporation, to each shareholder of record pursuant to the provisions 
of Sec. 102 (1) and Sec. 26 of sat@ Act. 

FIRST: The name of the corporation is Washington American Loague-Rase Ball 


Club. 
SECOND: The name which the corporation elects to be reincorporeted under is 
Weshington_american League: Base Ball Club, Pcs 3) 


THIRD: The designation of the address, including street, end noaber, of its 


registered office in the. District of Colusbia is 7th Atrest and Florida 


; Avenue, N.W. Washington 1,D.Cai4 tne name of its registered ae at such 
address is--—- in-R,Griffith——_—-—_-___ 








v 


3 FOURTH: The purpose or purposes for which the corporetion was coset and 
| which it will hereafter tarry on em is to conduct athletic 
exhibitions for hire or otherwise. 
FIFTH: The aggregate number of shares which the corporetion wes authorised 
to issue is Pcocee Sina the par value of such shares is $10.eash, a 
total of $200,000 
“ SIXTH: The number of shares of the corporetion out stunding at the time of 


such adoption was 18925 and the nasber of shares qtitied to vote 
thereon was __18925 . 


(1) 











EXECUTE IN DUPLICATE ae bi Noi 1¢ © 


r , Section 141 Qa) 
| Office of Superintendent of Corporations 
aa District of Columbia . | 
¥ Filing Fee $20.00 Note 1 : 
—_ Indexing Fee 2.00 -- : 
et Recording Fee----- —--~2.----Note 2 | 
» . . ‘ | : 
~ 


ARTICLES OF REINCORPORATION 
OF AN EXISTING DOMESTIC CORPORATION 
OF 


WASHINGTON AMERICAN LEAGUE BASE BALL 10 
Name of Corporetion . | 
Seo fn to the provisions of Section 141 (1) of the District of Columbia 
a ness BeTrret go Act, the Board of Directors of the. Washington. American 
& 353 8 the ng resolution for reincorporation: . RESOLVED, that the Board 
‘of Directors of the Washington Américan League Base Ball Club hereby declares 
rit advisable in its judgment that (immmmtofemstntéierkr said Club should be rein- 
corporated under the argh of the District of Columbia Business Corpora- 
tion Act, that a special (of ‘the shareholders is hereby called for 10 
o'clock a.m. June 11, 195 ie he © se of taking a vote of shareholders 
on said proposed reincorporation and, t Secretary is hereby directed to mail 
written notice of such special mest sing ‘setting forth the Peppeses articles 
-of reincorporation, to each shareholder of record pursuant to the provisions 
of Sec. 141 (1) and Sec, 26 of said Act, 
FIRST: The name of the corporat on 1s Weehington-tnericen-League-Bese Ball 


Club, 
SECOND: The name which the corporation elects to be reinooiporeted under is 
















: Washington american Jeague- Base Ball Club bs Pees 3) 
THIRD: The designation of the address, including pert aod ‘peaber, of its 
| registered office in the District of Colusbia is Piorida 
, Avenue, N.W. Washington 1,D.Caoa the name of its registered sgent at such 
) address ie--———Calvin Be Griffith . 
is FOURTH: The purpose or purposes for which the corporation was 0} 


which it will hereafter tarry on em is to conduct athletic 
exhibitions for hire or otherwise. 
FIFTH: The aggregste number of shares which the carporetion ms authorised 


; to issue is a and the par value of such shares fa $10eash, .a 
| total of $200,000 

. SIXTH: The number of shares of the corporetion out stunding at ” time of 

| such adoption was 18925 and the-msaber of sheres etitled to vote 
thereon was _-28925.. : 





(1) 








7oN SLAs 


SIGHTH: 


NINTH: 


TYELFTH: 
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ty Cl Ce r} 
34 26353, AaCiLsn bo. Saber of wut stands shart ¢ of jceh ous 
sntitled to vote t..ereon 38 4 class were eS Poliows:! 
Class Nunber of| Shares 
we35> Re SES BTS 2 
(Note 4) | 





NOT APPLICABLE 


The number of shares voted for such resolution was 16290. _ and tne 


number of shares voted against such resolution was -72U&---(Mote 4) 


e ! 

| 

Tie number of shares of each class entitled to vote t- ereon 4S a 

class voted for and against such resolution, respectivel;, was; 
| 


Cliss Number of Shar:s Voted 
For Against 
(Note 4) | 
NOT APPLICABLE ! 
| | 
The number of directors of the corporaticn is - Eh, ee ee ee ts 


| 
‘ | 
| 


Provisions for the regulations of the internal affairs are (Note 5) 


NONE 


1 
| 
| 
| 
| 
i 
| 
| 
| 
| 
i 
i 
| 
| 
| 


i 
The corporation elects to surrender its existing charter and to be 
reincorporated under and subject to the provisions of. 


‘the District 
of Columbia Business Corporation Act. 





(2) 


paper 
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FOR: HO, 10 
| 


WASHINGTON AMERICAN LEAGI {cote ©.) 
BA L CLUB 





District of Columbia, ss: a 
I, __Margaret Daniel » & notary public, to horaky certify that 
on this 13th. day of July » 19.56, personally scpanved before 
me who, being by me first duly svorn, declared 
that he is the es t of Waght zien fannie LEREOR 


that he signod the forcgoing document as President _ 








rporation, and that the statenonts therein containod aro true. 


the, wteeey 





e was tbe Scpuriting filing fee and indexing fee payable to tho “Superintendent 
of Corporations", 


2. lecording feo 3,00 for 2 pages or less and *%1.00 for oach additional page or 
fraction theroof, Chock payable to the "Office of Reocordor of Poods, D. C.". 


3. Tho name which the corporation elects to be reincorporated under shell contain 
the ucrd "corporation", "compuny", "ineorporation", or “linitod®, or shall 
contain an abbroviction of one of said words, 

| 
4. See Section 141 (I) (c). | 


Se If no provisions for tho relation of tho internal affairs of the corporatic 
are to be sct forth, insert the .ord “Hone". 


6. Exmct corporate namc of the corporation. | 
7. Signaturo and titles of officore digning for the corporation. 


¢ ~ 





G) | 
OO ____..L— rere 


v 
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| 
| 
> | 
. ! 
| s2p CoNonress \ HOUSE OF REPRESENTATIVES { Report | 
2d Neasion No. 1522 | 

| aed 


[Filed - November 5, 1958] 


ee 


PROVIDING FOR THE iNCORPORATION, REGULATION, MERGER, 
7 CONSOLIDATION, AND DISSOLUTION OF CERTAIN BUSINESS 
CORPORATIONS IN THE DISTRICT OF COLUMBIA 


9 

y ; 
Minen 17, 1952,—Committed to the Committee of the Whole House on the | 

” State of the Union and ordered to be printed | 


Mr. Hanis, from the Committce on the District of Columbia, sub-~ 
l mitted the following 


REPORT 


(To accompany H. R, 15} 





The Committee on the District. of Columbia, to whom was referred 
the bill (HL. R. 15) to provide for the incorporation, regulation, merger, | 
consolidation, and dissolution of certain business corporations in the | 
District of Columbia, having considered the same, report favorably | 
isobar) without amendment and recommend that the bill H. R. 15 
deo Piss, 

Vhix bill is designed to furnish the District of Columbia with a 
todern statute regarding the organization of business corporations, 
t need which has existed for many years. The present business 
rerporation law of the District of Columbia has been on the books 
without change since 1901. 1t is incomplete, obsolete, and wholly 
inadequate for present-day activities. 

lhe present law contains no provisions whatsoever for such normal, 
ristomary, and necessary procedures as mergers, consolidations and 
reorzamizations, or for the highly important topic of the domestication | 
i foreicn corporations. The law does not permit District of Columbia 
rerporalions to issue no-par stock, (o vaste the stock of other cor- | 
persttions, or to have more than a single corporate purpose. A District | 
“! Columbia corporation may not buy, sell, or deal in real estate | 
Veeept those engaged in business as real estate agents or brokers), | 
Set only must directors be stockholders, but. a majority must be 
ah of the District. Since many persons doing business all 
ee lives in the District live just. outside the borders in nearby | 
Alary land or Virginia suburbs, this provision is usually restrictive. | 
la ens regarding dissolution are so oncrous that practically 
Wl dissolutions are effected under a provision which relates to sale of 
*~els rather than to dissolutions. 





~q) 
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2 CERTAIN BUSINESS CORPORATIONS IN THE DISTRICT OF COLUMBIA 


| 


Perhaps the most serious defect in the present law is that no charter 
may be filed under the present law until all of the capital stock has 
been subscribed for. in good faith in advance, and, further, that 10 
percent of the par value of the stock has been actually paid in, in eash, 
and the money is in the possession of the persons desiznated ‘as the 
first board of trustees. As a consequence of these provisions, it is 
impossible to form under the District of Columbia statute a corpo. 
tion whose stock is intended to be issued and marketed under the 
SEC rules and regulations. 

The present corporation law is so unsatisfactory that although 
several thousand corporations are at present licensed to do busines 
here, less than 100 corporations a year have been organized under the 
District of Columbia statute during the past several years, — The 
overwhelming majority of corporations operating here were organized 
under the laws of Marvland, Delaware, New York, or other States. 

In 1938 a new bill was proposed which was introduced and reintr- 
duced at various sessions of Congress. It was finally introduced in 
1947 in the Eightieth Congress as S. 8. Attempts were then made to 
amend S. 8 to bring it up to date but the Bar Association of th 
District of Columbia decided that it would be more appropriate te 
redraft. an entirely new bill. TI. R. 15, embodying the bar asso¢iatio 
draft, was introduced in the Eighty-second Congress, first session. 

The bill in its present form is patterned after the model basine: 
corporation law prepared by the American Bar Association as revise: 
in 1950. It is similar in most respects to the business corpdratio: 
statutes of Delaware, Maryland, and Ilinois, I]t does not repeal an: 
existing statutes or special acts of Congress under which corporatior 
have been credited in the past, nor does it affect existing corport 
charters, It does permit however, existing as well as new corporation 
to be organized under its provisions. 

A letter under date of March 13, 1952, by Mr. Albert. Philipson 
chairman of the corporation law committee of the District of Columb: 
Bar Association to Hon. John L. MeMillan, chairman of the Hous 
District Committee, is hereby incorporated as a part of this fepor 

Newnyver & Bress, 
Washington, D. C., March 18, 1932. 
Hon. Joux L. MeMiun.ax, 
Chairman, House District Committee, | 


United States Congress, Washington, D.C. 


Dean Mr. MeMin.an: Ax the current chairman of the corporation laiw con 
we ot the District of Columbia Bar Association, I rexpectfully urge the pax 
of Hl. R. 15. | 

This bill is intended to furnish the District of Columbia with a modern Busine 
corporation statute, a need which hax exixted for decades. The current busine 
corporation atatute of the District of Columbia has been on the books witho: 
change since 190), It ix incomplete, obsolete, and wholly inadequate for pres’ 
activities, To mention just a few of its deficiencies, the present law contain! 
provisions for such normal matters as no-par stock, reorganization or merger: 
corporations, or the domestication of foreign corporations. District. of Colum. 
corporations cannot have more than one purpose, and ordinarily carinot ! 
organized to deal in real extate. Unlike corporations in xixter States, no corpe? 
tion may be chartered bere until all of it cnpital stock has been subscribed 6 
and 10 percent paid for in advance, The law ix xo unsatisfactory that altho. 
several thonsand corporations are now licensed to do business here, leas than |! 
corporations a year are organized under the District of Columbia statute. T 
overwhelming majority of corporations operating in the District were organ’ 
under the laws of Maryland, Delaware, New York, or other States, 
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CERTAIN BUSINESS CORPORATIONS IN THE DISTRICT OF COLUMBIA 3 


For over 20 years successive committccs of the bar association have worked for 
the improvement of the corporation law or for a new statute. This present bill 
ix a revision of 8S. 8, first introduced in the Fighticth Congress in January 1947, 
which was itself completely revised thereafter by a committce headed by Roger J. 
Whiteford, who was then chairman of the corporation law committee. 

‘The bill in its present form is patterned after the model buainess corporation 
law prepared by the American Bar Association as rcvised in 1950. _It is similar in 
moxt respects to the business corporation statutes of Delaware, Maryland, and 
Illinois. 1t can best be described as a modern but conservative corporation 
statute. It is not intended as a Mecca for corporations doing business in other 
states and contains no provisions which are more liberal than the Delaware or 
Maryland statutes. It does not repeal any existing statutes or special acts of 
Congress under which corporations have been created in the past, nor does it 
ailect existing corporate charters. It does permit, however, existing as well as 
new corporations, to be organized under its provisions. 

It ix xincerely hoped that the Congress will pass this bill this scasion so that the 
citizens of the District of Columbia may have at last the benefit of a modern busi- 
ness corporstion law. 

tfully yours, 
, ALBERT PHILIPSON, 
Chairman of the Corporation Law Committee, 
District of Columbia Bar Association. 


This legislation has the approval of the Commissioners of the 
District of Columbia and of the Bar Association of the District of 


Columbia. 
O 








EXCERPTS FROM CONGRESSIONAL 


RECORD OF MAY 25, 1954 


Cong. Red., Vol. 100, part 5 


% OK OK OK 





THE DISTRICT OF COLUMBIA 
CORPORATION ACT OF 1954 

Mr. KNOWLAND. Mr. President, I ask unanimous consent that the 
unfinished business be temporarily laid aside and that the Senate proceed 
to the consideration of Calendar 516, House bill 3704. 

The PRESIDING OFFICER. (Mr. Goldwater in the i a The clerk 
will state the bill by title. 

The LEGISLATIVE CLERK. A bill (H.R. 3704) to provide for the 
incorporation, regulation, merger, consolidation, and the dissolution of 
certain business corporations in the District of Columbia. 7 

The PRESIDING OFFICER. Is there objection to the consideration 
of the bill? 

There being no objection, the Senate proceeded to consider the bill, 
which had been reported from the Committee on the District of Columbia 
with amendments. | 

Mr. CASE. obtained the floor. 

Mr. KNOWLAND. Mr. President, will the Senator from South Dakota 
yield? 

Mr. CASE. I yield. 

Mr. KNOWLAND. Have the amendments which were suggested by the 
Senators from Delaware now been proposed? 

Mr. CASE. Iam prepared to offer amendments wheal meet the objection 
of the Senators from Delaware, as I understand their objection. The amend- 
ments, however, will be offered separately: they are not contained in the 
print of the bill. | 

As chairman of the Committee on the District of Columbia, I desire 
to ask that the amendments which are printed in the bill be! considered 
en bloc, and that the bill with the committee amendments be considered 
as the original text of the bill, so that the difficulty of considering amend- 
ments in the third degree will not be encountered. The amendments to 
the bill as reported by the committee are largely technical in nature. But 
I shall offer separately amendments designed to meet the ‘iain of 
the Senators from Delaware. 

The PRESIDING OFFICER. (Mr. Goldwater in the cick’). Is there 
objection? The Chair hears none, and it is so ordered. The committee 
amendments will therefore be considered to have been agreed to en bloc. 





# # # # 
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Cong. Rec., Vol. 100, part 5 Page 7055 


CONGRESSIONAL RECORD--SENATE ! 


The PRESIDING OFFICER. The bil! is open to amendment. 

Mr. CASE. First, I desire to speak briefly about the bill and state 
what it proposes to accomplish. | 

The bill is necessary because the District of Columbia has a very obsolete 
corporation act. At present, it contains no provisions whatsoever for such 
normal, customary, and necessary procedures as mergers, consolidations, and 
reorganizations. Neither does it permit District of Columbia corporations 
to issue no par stock, to purchase the stock of other corporations, or to 
have more than a single corporate purpose. A District of Columbia corporation 
at present may not buy, sell, or dea! in real estate, except corporations engaged 
in business as real estate agents or brokers. Not only are directors re- 
quired to be stockholders, but a majoritv must be citizens of the District. 
Because many persons who do business in the District live outside its borders, 
in nearby Maryland or Virginia suburbs. this provision is restrictive. The 
result is that the provisions of the present law are so onerous that very few 
corporations are formed in the District of Columbia. | 

The bill, as reported, is patterned after the model corporation law 
prepared by the American Bar Association in 1946. It is similar, in most 
respects, to the business corporation statutes of Delaware, ‘Maryland, and 
Illinois. It prescribes the procedures for incorporation, qualification of 
foreign corporations, consolidation, merger, and dissolution. It contains 
provisions regarding capital stock. dividends, and amendments, reduction 
of capital, registered agents, rights of stockholders, directors, officers, and 
annual reports. | 

The bill was unanimously reported by the Committee on, the District of 
Columbia. After it was reported last vear Objection was made by the Senators 
from Delaware. Because of their objections, the bill was passed over on 
the Consent Calendar. 

Some weeks ago the chairman of the Committee on the District of 
Columbia felt that it might be he!pful if the authorities in the State of Delaware 
were contacted with reference to the factors on which the objections by the 
Senators from Delaware had been based, in order to see if it might not be 
possible to draft a bill which would meet the needs of the District of Columbia. 

Consequently Mr. William Gu’ledge. assistant counsel for the Committee 
on the District of Columbia, and the clerk of the committee! Mr. Robert C. 
Albrook, went to Delaware and conferred with the Secretary) of State, the 
Attorney General, and other State officials in order to work/out satisfactory 
amendments, which I now desire to offer, and which I understand meet the 
objections of the Senators from Delaware. 

The amendments are as follows: 
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On page 9, line 14, strike the period after the word "corporations" 
and in lieu thereof insert a colon and the following provisio::.! | "Provided 
further, That no corporation may be organized under this act unless 
the place where it conducts its principal business is located within the 
District of Columbia. " 
On page 142, line 7, strike the figure '$50" and in lieu thereof 


insert the figure ''$150". 





_ Mr. President, for myself, and on behalf of the Senator from Wyoming 
/ Mr. BARRETT 7, the Senator from Maryland a Mr. BEALL /, the 
Senator from Maine vi Mr. PAYNE Be the Senator from West !Virginia 
fi Mr. NEELY /, the Senator from. Montana - Mr. MANSFIELD /, the 
Senator from Ohio £3 Mr. BURKE 7! and the Senator from Oregon 


‘= Mr. MORSE T? I offer the amendments and ask that they be read. 


The PRESIDING OFFICER. The clerk will state the amendments. 

The LEGISLATIVE CLERK. On page 9, line 14, it is proposed to 
strike the period after the word "corporations" and in lieu thereof in- 
sert a colon and the following proviso: 





Provided further, That no corporation may be organized under this 
act unless the place where it conducts the principal business is located 
within the District of Columbia. : 

On page 142, line 7, strike the figure "$50" and in lieu thereof 
insert the figure "$100". 

The PRESIDING OFFICER. The question is on agreeing to the amend- 
ments offered by the Senator from South Dakota, for himself and on behalf 
of other Senators. ! 

Mr. WILLIAMS. Mr. President, I know I am speaking for my col- 
league, the distinguished junior Senator from Delaware / Mr. FREAR /, 
when I express our appreciation to the Committee on the District of 
Columbia for the effort which was put forth to solve this problem in co- 
operation with officials of the State of Delaware. ‘| 

As has been stated by the chairman of the committee, with the adoption 
of the amendments, the junior Senator from Delaware and I have no objection 
tothe passage of the bill. We think the bill will effect a long-overdue re- 
vision of the corporation law of the District of Columbia. | 

Mr. CASE. I appreciate the remarks of the distinguished Senator from 
Delaware. | 

Mr. FREAR. Mr. President, will the Senator yield? | 

Mr. CASE. I yield. | 
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Mr. FREAR. I heartily concur in the statement made by my colleague, 
the distinguished senior Senator from Delaware [ Mr. WILLIAMS ]. 

Mr. CASE. I thank the distinguished junior Senator from Delaware. 

The first amendment provides that no corporation may be organized 
under this act unless the place where it conducts its principal business is 
located within the District of Columbia. Although this is a fairly restrictive 
provision--and one not found in the laws of any State that I know of--it 
still permits full local operation of this law. It will make possible the in- 
corporation of companies which have their home offices and headquarters 
a here and do a substantial portion of their business in the District. The 
amendment has been discussed with leaders of the bar association here 
and the Corporation Counsel of the District, and they are agreed that rather 
than get no modernization of their 50-year-old, unworkable corporation 
* statute, they would not object to this restriction. 

The second amendment merely increases the assigned value of no par 
stock from $50 to $100 for purposes of ascertaining the amount of the annual 
report fee prescribed by the bill. This will bring that figure! into line with 
gis the provisions of the Delaware statute. 
4 The PRESIDING OFFICER. The question is on agreeing’ to the amend- 
ments offered by the Senator from South Dakota, for himself iand on behalf 
of other Senators. : 

The amendments were agreed to. | 
<! Mr. CASE. Mr. President, I ask unanimous consent to — printed 

at the conclusion of my remarks, prior to the passage of the! bill, a letter 
I have received from Mr. Alfred Heuston, chairman of the séction of 
corporation, banking, and business law, of the American Bar Association. 
ch There being no objection, the letter was ordered to be printed in the 
| RECORD, as follows: 
AMERICAN BAR ASSOCIATION 
Section of Corporation, 

ro Banking and Business Law, 
February 2, 1954 





eo 





HON. FRANCIS CASE, 
' Senate Office Building | 
‘ Washington, D.C. | 





. DEAR SENATOR CASE: I would like to call your attention to the very 
ri serious need for the adoption, at this session of Congress, of H.R. 3704 
which has passed the House and has been reported favorably by the Senate 


| Committee on the District of Columbia. 
The Bar Association of the District of Columbia has pees endeavoring 
for many years to revise the antiquated corporation laws of the District of 


eet | 
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Columbia. Albert Philipson, Esq., chairman of the Corporation Law 
Committee of the District of Columbia Bar Association, has: summarized 
very well the inadequacies of the present District laws in his letter 

dated March 17, 1953, addressed to Representative Simpson. His letter 
is printed in report No. 198 submitted by the Committee on fhe District 
of Columbia of the House of Representatives. 

It is unfortunate that the District of Columbia a a laws have 
not long ago been modernized so that it is feasible for corporations to be 
formed there. All of us, even though not residents of the District of 
Columbia, have an interest in our National Capital and its laws. 

H.R. 3704 proposes a corporation act which is patterned on the Model 
Business Corporation Act prepared by the Committee on Corporate Laws 
of the American Bar Association. It is a sound and practical act which is 
in keeping with the recent trends of law revision. The new corporation 
laws of Wisconsin (1951) and Oregon (1953) are also patterned on the Model 
Business Corporation Act and many of its provisions are contained in the 
1950 revision of Maryland corporation laws. In addition, the State of Texas 
has pending before its legislature a revision of its ee laws which 
is based upon this model act. 

I urge you to see that this matter is presented for action by the Senate 
at this session of Congress. Enactment of H.R. 3704 may bring back to 
the District of Columbia many of the corporations which have avoided in- 
corporation under its laws because of their antiquated ie tices 

Very truly yours, 
ALFRED HEUSTON, 


The PRESIDING OFFICER. The bill is open to further amendment. If 
there be no further amendment to be proposed, the question lis on the en- 
grossment of the amendments and the third reading of the bill. 

The amendments were ordered to be engrossed and the bill to be read 
a third time. 

The bill was read the third time and passed. 
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John B. Jones, Jr., Esq., Joel Barlow, Esq., and 








1958 / 


2264-58 


This is an action by a stockholder of the Washington American 
League Base Ball Club, Inc., hereinafter referred to as Base Ball Club, 
seeking a declaratory judgment and an injunction. He asks the court to 
declare that Sec. 3 of the District of Columbia Business Colporation Act 
of 1954 (29-903 D.C. Code 1951 Ed., 1956 Supp. ) prohibits the Base Ball 
Club from transferring its American League franchise to Minneapolis or 
any other city outside the District of Columbia, and seeks t6 enjoin the 

| 

Base Ball Club, its president and directors from negotiating for the transfer 


of, or from transferring, the franchise of the Base Ball Club from the 














| 
| 
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District of Columbia. Defendants have moved to dismiss the complaint 


for failure to state a claim upon which relief can be granted} or, in the 
| 

alternative, to enter summary judgment in favor of defendants on the ground 
that they are entitled to judgment as a matter of law. | 

There is no dispute in respect of the facts and the case is ina 
posture suitable for disposition on a motion for summary judgment. 

It appears that plaintiff owns more than Gas -third of the common 
stock of the Base Ball Club; that the Base Ball Club is a corporation 


organized and carrying on business in the District of Columbia, having 


been incorporated in 1905 under the then existing Corporation Act of the 





District and reincorporated in 1956 under the District of Columbia Business 


Corporation Act of 1954, supra, hereinafter referred to as the Act; that 

the principal business of the Base Ball Club is the spexutiod of a major 

league baseball team under a franchise of the American League of Professional 
Base Ball Clubs, and that negotiations have been held and des taken 

looking to the transfer of the franchise to a place beyond the District 


of Columbia, which would be tantamount to conducting its principal business 


at such place. 





Plaintiff contends that a proviso in Sec. 3 of the Act prohibits 
such transfer; defendants contend to the contrary; and that is the sole, 
| 


| 
: . : : : 
narrow issue involved in this case. The proviso reads as follows: 


oo 


+: 





bey 
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“Provided further, That no corporation may 
be organized under this chapter unless the | 
place where it conducts its principal busi- | 
ness is located within the District of ! 
Columbia. " 


| 
Defendants assert two grounds in support of their position, and 


they will now be considered. 





Their first ground is that the proviso does not apply to corporations 
which, like the Base Ball Club, were already incorporated — the pre- 
existing Corporation Act of 1901. Under that Act there was no restriction 
of the kind here involved, but the certificate of original incorporation 
confined the operations of the corporation to the City of Washington, District 
of Columbia, and any power the corporation had to operate elsewhere was not 

| 
exercised. When it reincorporated in 1956 its Articles of Reincorporation 
stated, as required by the Act, that it elected "to sarsendies| its existing 


charter and to be reincor porated under and subject to the provisions of 
the District of Columbia Business Corporation Act." Sec. 142 of that 
Act provides that when a corporation is reincorporated under it, it 
“shall be entitled to and be possessed of all the privileges, franchises, 
and powers and subject to all the provisions of this Act as fully and to 


the same extent as if such corporation had been originally incorporated" 


thereunder (Sec. 142 of the Act, 29-952(a) D.C. Code). However, the 





same section also provides that “all privileges, franchises and powers 


theretofore belonging to said corporation * * * shall be and the same 





oh 
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| 
a are hereby ratified, approved and confirmed and assured to) such 
» 
= corporation with like effect and to all intents and purposes as if the 





same had been originally acquired through incorporation™ under the Act. 


— | 


In my opinion the first provision granting all the privileges and powers 


and making the corporation subject to all the provisions of the Act was 
intended to place a preexisting corporation on an equality with one newly 
| 


organized, so far as benefits and burdens, under the Act, ate concerned; 
but in order not to deprive a preexisting corporation of that which it 
already had, the second provision confirming and assuring all privileges 


and powers theretofore belonging to the corporation was intended to preserve 


““themcintact. One of these privileges or powers which the Base Ball Club 





as a preexisting corporation already had was the power to conduct its 


principal place of business outside the District of Columbia, a basic common 


law right, and though not exercised, the power, available by amendment to 
| 

its certificate of incorporation, was preserved under the second provision of 
| 

the section in question. This viewisin harmony-with, and in no way 

| 


obstructs, the purpose of the Act as hereinafter discussed, land the proviso, 


therefore, is not applicable to the Base Ball Club as a reincorporated corpora- 


tion. 
This is dispositive of the case, but I am not required to rest 





my decision on this point alone, for there are cogent reasons for hold- 


ing that the proviso, even assuming it to be applicable to the Base Ball 











| 


| 
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, | 
Club, does not prevent it from transferring its principal place of 


business from the District of Columbia to a State. This is the second 
| 


ground for defendants' motion and involves a determination of the mean- 


ing of the proviso, which I shall now discuss. | 
; | 
Looking first to the language itself, the proviso states that "no 
corporation may be organized" under the Act “unless the plate where it 
conducts its principal business is located within the District of Columbia." 


The plaintiff contends that the word organized connotes a continuing 


s 


Px) 


regulation or status and requires that the principal place of ‘business 


remain in the District of Columbia for the period of corporate existence. 
The defendants contend that it has relation only to the time of incorporation. 


The usual meaning attributed to the word "organized", when used in relation 


| 
| 


to corporate structures, is in the sense of having been brought into being 


1 
| 


or created. For example, in agreements, pleadings and other legal papers 


the expression "organized and existing under the laws of" a particular 
| 
State is frequently found, the word "organized" being descriptive of the 
creation of the corporation in question. Such meaning, whed the word is 
so used, is consistent with defendants‘ contention that the word. "organized", 


as used in the Act, sounds in praesenti and means the creation of a 
| 
corporation, without reference to the future as contended by plaintiff. 


Under this interpretation, it would be necessary only for a corporation 


(actually and not fictitiously, as hereinafter discussed) to conduct its 
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principal business at a place in the District of Columbia at the time of 


its creation, that is at the time it filed its articles of incorporation, 
in order to be eligible under the Act. This view is further supported 


when it is considered that the word "conducts", used in the Act, speaks 





only in the present and not in the future. | 
Furthermore, examining the statute as a whole, as I must, 
| 
and not limiting myself to the single proviso, iy there is nothing therein 
inconsistent with this interpretation. Indeed, it is wholly consistent 


therewith, as I shall now point out. 


Sec. 4(j) of the Act (29-904 D.C. Code) empowers a corporation 





organized under the Act "to conduct its business, carry on its operations, 


and have offices and exercise the powers granted by this Act within and 
| 


without the District ofColumbia and to exercise in any State '* * * the 
powers granted" by this Act. This is a broad, unlimited provision and 
| 


i 
" Z . | 
empowers the corporation to have offices and exercise the powers granted, 


among which necessarily would be the conduct of its principal place of 


| 
business without the District of Columbia. | 


, { 
Sec. 10 of the Act (29-907 D.C. fae) requires a corporation to 
“have and continuously maintain in the District of Columbia --(a)a 
registered office which may be, but need not be, the same 4s its place 


of business; (b) a registered agent * * *,"' This indicates, in connection 


with continuity of operations in the District of Columbia, that Congress 





1/ Mastro Plastic Corp. v. Labor Board, 350 U.S. 270, 285. 
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intended only that the registered office and registered agent remain in 


the District of Columbia, anddid not require that they be at its place of 





business, which would imply, so far as events after organization are 


concerned, that the place of business might be elsewhere than the District 


of Columbia. : 





Sec. 45(a) of the Act (29-920 D.C. Code) requires! each corpora- 


tion "shall keep at its registered office or principal place of business, or at 
, oa 
the office of its transfer agent or registrar, a record of its shareholders 


* * *," The registered office and place of business may be at different 
places, as above set forth, and it is not unusual for the transfer agent 


or registrar of a corporation to be outside the District of Columbia. From 





this it would follow that the Act contemplated that the principal place of 


I 
' 


business may also be outside the District after organization. 
Sec. 47 of the Act (29-921(a) D.C. Code) requires that the articles 
of incorporation shall set forth certain items, including the address of its 


| 2, Z 


initial registered office and the name of its initial registered agent. 





It is significant that this requirement makes no reference to the corporation's 


principal place of business. If the proviso had intended that each corporation 


organized under the Act shall conduct its principal place of business in the 
! 


District of Columbia for all time, it would seem likely that this section 





2/ Sec. 141 of the Act, 29-952 D.C. Code, relating to reincorporation has 
a similar provision except the word “initial'' is eliminated for apparent reasons. 














| 
| 
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would have required a statement of such place of business in the articles 
| 
of incorporation, 


"Sec. 88 of the Act (29-931 D.C. Code) provides for the involuntary 





dissolution of a corporation by court decree on certain grounds including 

failure to maintain a registered agent and failure to file a notice of a 

change of its registered office or registered agent, but does not refer to 

a failure to conduct its principal business within the District of Columbia. 

It would appear, if this proviso were intended to be a continuing requirement, 

that such failure would have been set forth as a ground for devoluntany 

dissolution, ! 
Sec. 98 of the Act (29-932 D.C. Code) requires that each corpora- 


tion file with the Commissioners each year a report setting forth the address 





of its registered office in the District of Columbia and the name of its 
vegistered agent at that address, along with other items, but does net mention 
the corporation's principal place ef business aa ane of the items Such emission 
has only one connotation, namely, that the principal place of business need not 
remain in the District. ! 

¥yem the feregeing, I cenelude that the Act, considered in its 
entirety, eentemplates that the principal place ef business of a cerperation 
may be eutside the District ef Celumbia after organization in the sense ef 
creation, and that there was no intention to make the proviso a continuing 


regulation. In reaching this conclusion I have not overlooked the argument 
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that the proviso in question was placed in the bill by the Senate after it had 
passed the House, at which time no restriction as to principal place of 
business was provided; but I cannot subscribe to the view urged upon Mme by 
plaintiff that by the single proviso Congress intended a drastic, perpetual 
restriction on maintainance of a principal place of business Without amending 
it further to conform to such intention, particularly in respect of the sections 


hereinabove mentioned. 


3 
Next, looking to the legislative history af which is ‘sanctioned 


4/ 
if there be ambiguity, ~ it appears that for many years preceding the enact- 
| 


ment of the Act, efforts had been made in Congress to revige the obsolete 
District Corporation Law of 1901. In 1938 a completely new business 
corporation law was drafted by the District of Columbia Bar Association 

and was introduced and reintroduced in each succeeding session of Congress, 
but failed of passage until 1954, when after having been previously passed 
by the Ho use it was brought before the Senate. There it was modified by 


the insertion of the proviso here in question, and thereafter, as modified, 





was approved by the House. Senator Case who was in charge of the bill 


offered the proviso as an amendment, and Senator Williams, speaking for 


| 

| 
3/ House Report 1522, 82d Congress, 2d Session; Congressional Record 
May 25, 1954. PB. 7055; Article by Albert Philipson, Journal D.C. Bar 
Assn. Vol. XXI, Nos. 11 & 12. 
4/ Flora v. United States, 357 U.S. 63, 65; United Skictenl v. Public 
Utilities Commission, 345 U.S. 295, 315. 
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himself and his colleague from Delaware, Senator Frear, stated that with 

the adoption of the amendment there was no objection to the! passage of the 
| 

bill. Senator Case then stated that although this is a "fairly restrictive 


proviso -- and one not found in the laws of any State that I know of -- it 
still permits full local operation of this law. It will make possible the 
incorporation of companies which have their home offices and headquarters 


| 
here and do a substantial portion of their business in the District. The 


amendment has been discussed with leaders of the Bar Association here 
| 


and the Corporation Counsel of the District and they are agreed that 


rather than get no modernization of their fifty-year-old unworkable corpora - 


| 
| 
tion statute, they would not object to this restriction. " | 


To me this indicates a purpose and intent on the part of Congress 
to restrict the new Act so that it would not be utilized in competition with 


States, such as Delaware, hospitable to the incorporation of out-of -State 
corporations. In other words, Congress wished to provide a modern corpora- 
tion law for the District of Columbia available to local business organizations, 


but to restrict it in such a manner that out-of-District organizations seeking 


a place to incorporate would not come to the District, but would continue 





to go, as in the past, to those States seeking such incorporations. This is 


accomplished by the language of the proviso which excludes a company 
| 


| 
from.organization under the Act unless the place where it conducts it 


principal business is located within the District of Columbia, in other words, 


' 
' 
1 
| 
| 
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alocal company; and I find neither in the language of the Act nor in its 


legislative history a Congressional purpose to require a corporation to 


continue forever to conduct its principal place of business within the District. 
Nor would it be common sense to construe the Act so narrowly that a 


corporation's principal place of business would remain imprisoned in 


| 
the District until the end of its existence irrespective of changed conditions 
dictating or compelling, perhaps in the interest of survival, that it be 


. | 
removed elsewhere; and I cannot ascribe to Congress any such purpose. 


| 
It has been argued that a construction which would permit a future removal 


of its place of business would allow a company to become incorporated in 





the District of Columbia, move away shortly thereafter, and thus frustrate 


the purpose of the Act. The answer to this is that there would be no frustra- 


tion of the Act unless it was done fraudulently, e.g. where ai non-District 





business misrepresented its principal place of business or set up a 


fictitious place of business for the sole purpose of incorporation, and without 
| 
intention to remain in the District. In such event there would be ground for 


its involuntary dissolution under the Act itself, which expressly provides that 


a corporation may be dissolved involuntarily by a decree of a court of 


equity in an action instituted by the Commissioners in the name of the 
District of Columbia when it is made to appear to the court that the franchise 
of the corporation was procured by fraud. And if fraud of the character sup- 


posed should be practiced and a corporation should become organized by 
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fraudulent means or misrepresentations, it would be the Commissioners' 


duty immediately to bring involuntary dissolution proceedings under the Act. 


However, I believe as a practical matter that the likelihood of any such 





fraud is more theoretical than real. I come to this belief because there 
| 


would be little allurement for its commission when the obvious advantages 


of the corporation laws of Delaware, and other States receptive to incorpora- 


tion therein, are available to all whoapply. But if the likelihood is real, 


it is not a reason for construing the Act as plaintiff urges, for it should 





be remembered that few restrictive statutes are blessed with built-in 


walls impervious to fraud or circumvention. Reliance for protection 


against such evils generally is placed, as here, on the sanctions imposed 


by the statute. | 
| 
| 

For the foregoing reasons I reach the conclusion that the 
| 


defendants' motion for summary judgment should be granted. 
| 
Counsel will submit order in accordance with this opinion. 
! 
/s/ DAVIDA. PINE 
JUDGE 


November 5,1958 

















UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





H. GABRIEL MURPHY, _ 4 = 
/ Filed Nov. 10, 1953 / 
Plaintiff | 


' 
| 


| 
Civil Action No.| 2264-58 
WASHINGTON AMERICAN LEAGUE | 
BASE BALL CLUB, INC., etal., 


) 
) 
) 
) 
vs. ) 
) 
) 
) 
) 
) 


Defendants 


ORDER GRANTING DEFENDANTS! MOTION | 
FOR SUMMARY JUDGMENT 


| 

Upon consideration of the motion for summary judgment filed 
herein by the defendants and of the plaintiff's opposition diced and after 
hearing the arguments of counsel for the respective parties in open court 
and the Court having filed herein an Opinion dated November 5, 1958, it 
is by the Court this 10th day of November, 1958. | 

ADJUDGED, ORDERED AND DECREED, as follows: 
l. That Sec. 3 of the District of Columbia Businkss Corporation 


Act, 68 Stat. 180, §29-903 of the District of Columbia Code, does not re- 


quire the defendant corporation, Washington American League Base Ball 
Club, Inc., to conduct its principal business at a place ree the District 
of Columbia and therefore does not prohibit said corporation from moving 
its American League franchise to Minneapolis, Minnesota, ee to any 


other city outside the District of Columbia. 
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2. That summary judgment be and hereby is entered in favor 


of the defendants. 


By the Court: 


/s/ David A. Pine 
Judge 


Approved as to form only: 


/s/ Daniel M. Gribbon 
Attorney for Plaintiff 




















40-A 


NOTICE OF APPEAL. 73 (B) | 


United States Bistrict Court for the Bistrict of Columbia 











c 
H, -Gebrie} ‘Mixohy- [Filed November 14, 1958] 
Plaintiff. 
v8. Crvru No. _2268=58" : 





NOTICE’ OF APPEAL 
Notiowis hereby given this 14th  dayof Movember” | 19565, that: 





Me Gabriel Murphy, Plaintiff, 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 


judgment of this Court entered onthe 10th dayof November | , 19 58: 
in favor of Washington Ameriean League Base Bail Club, Ine; 5. et al., 
aunt ta plasntate; i 
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UNITED STATES OF AMERICA, 
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JOINT APPENDIX 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

[ Filed June 4, 1956] 

Grand Jury Impanelled April 26, 1956, Sworn in on May 1, 1956 
The United States of America : Criminal No. 569-56 
v. Grand Jury No. 644-56 


Thomas A. Stramer ; 677-56 
John E. Hodges : Robbery (22 D.C.C. 2901) 


Frank A. Hodges 

The Grand Jury charges: 

On or about July 30, 1955, within the District of Columbia , 
Thomas A. Stramer, John E. Hodges and Frank A. Hodges, by force 
and violence and against resistance and by sudden and stealthy seizure 
and snatching and by putting in fear, stole and took from the person and 
immediate actual possession of Harold P. Parks, property of Briggs 
and Co. , a body corporate, of the value of $4,950.00, consisting of 
$4,950.00 in money. 


/s/ Oliver Gasch | 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL 


/s/  (Qlegible) 
Foreman 


[ Filed June 8, 1956] 


PLEA OF DEFENDANT 
On this 8th day of June, 1956, the defendants Thomas A. 
Stramer, John E. Hodges and Frank A. Hodges, appearing in proper 
person and by their attorneys, No. 1 Harry Ahern, No. 2 James Bro- 
card, No. 3 Vincent Nappo, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to them plead not 
guilty thereto. 








2 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


DAVID A. PINE 
Presiding Judge 
Criminal Court # One 


HARRY M. HULL, Clerk 


: ! By /s/ John E. Moore 
Present: | puty Clerk 
United States Attorney 


By A.Stevas 
Asst. U.S. Attorney 


* * * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
April 10, 1957 


The above-entitled matter came on for hearing before Honorable 
JOHN J. SIRICA. 
APPEARANCES: 
On behalf of the government: 
ARTHUR J. McLAUGHLIN, Esq. 
On behalf of the defendant: 


EDWARD CAREY, Esq. , and 
JOHN KILCULLEN, Esq. 


a * 
HAROLD P. PARKS 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

* * * * 

Q. Where are you employed? A. Briggs & Company. 

Q. And were you so employed on June 30 of '55? A. Yes, sir. 

Q. Where was Briggs located on June 30, 1955 - July, rather? 
A. 454 11th Street, Southwest. 

Q. Is that is the District of Columbia? A. Yes, sir. 

Q. What was the nature of your employment with the Briggs 
Company? A. Cashier. 


x * 





Q. Prior to July 30 of 1955, did you know a man by the 
of John Hodges? A. Yes, sir. 
Q. Can you tell us prior to July 30 of '55 whether or not he 
was ever employed by the Briggs Company? A. Yes, sir; he was. 

Q. In what capacity, if you know, was he employed by the 
Briggs Company? A. He was a route salesman. 

* * * cy 

10 Q. While you were in your office there on the morning of 
July 30, '55, did something unusual happen between the hours of 6:00 
and 7:00, I believe, inthe morning? A. A little after seven -|I was 
held up. : 

Q. Just tell us what happened a little after seven a.m. jon 
July 30. A. Iwas sitting at the desk, taking care of my work and two 

11 men came in the office; one of them with a gun. I was ordered 
to come around in front of the desk and lie on the floor. 

Q. Did you later learn the identity of the man who had the gun ? 
A. Yes, sir; I did. 

Q. Did you later learn his name? A. Yes, sir. 

Q@. What was his name? A. Frank Hodges. 

Q. Go ahead. What else happened? A. I laid on the floor 
there. They cleaned the place out and I believe it was Frank, said 
"Stay there for five minutes or I will blow your brains out", - some- 
thing to that effect. 

Q. What do you mean "they cleaned the place out"? A, They 
took the money. 

Q. Where was the money? A. The money was on the \desk, and 


there was some money in'a drawer to my left. 


Q. How much money was there? A. How much money was on 

the premises ? 
Q. No, infront of you? That they took. A. They took $4,950. 

a sd * ae 

13 Q. I believe my question was, Mr. Parks, did you later learn 
the name or identity of the man who came in the premises with Frank 








Hodges? A. Yes, sir. 

Q@. His name was what? A. Thomas Stramer. 

cd * * ae 

CROSS EXAMINA TION 

BY MR. CAREY: 

Q. Mr. Parks, at no time did you see the defendant John 
Hodges on the premises on the particular date to which you make refer- 
ence that the robbery occurred? A. No, sir. 

% | te * 

CHARLES FITZGERALD 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Officer, your full name is what? A. Charles Fitzgerald. 

Q@. Where do you live? A. I live at 2658 Wilson Avenue, 

Chicago, Illinois. 

Q. Where are you employed? A. City of Chicago, Department 

of Police. 

Q. In what capacity? A. Detective. 

cs * * * 

22 (The witness resumed the witness stand, and the following 
proceedings took place out of the presence of the jury:) 

BY MR. McLAUGHLIN: 

23 Q. I believe my question was: Under what circumstances did 
you arrest the defendant, John Hodges? A. We arrested him on in- 
formation received from Captain McCarty of the Washington-- 

Q. What'information was that? A. That two men, Frank and 
John Hodges, were wanted in Washington for robbery. 

Q. Robbery of what? A. It just stated "robbery" and it stated 
that the men were to receive a phone call at 7:00 o'clock that evening. 
They gave us the phone number. 

With that information we went to the address at 4135 Greenview 
Avenue, where this phone was located. 


Q. In this information that you received from Washington here, 
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was there any mention as to the name of the place robbed and the 


amount of moneys taken? A. Yes, it named the Briggs Company, 
Washington, D.C., listed the amount of money that was stolen. 

Q. Asa result of that information, where did you go or what 
did you do? A. We went to 4135 North Greenview Avenue, and|found 
it to be a rooming house. 

We found that Mr. John Hodges resided in a small apartment 
there with his wife and children. 

Q. What happened next? A. We knocked on the door and 

24 Mr. John Hodges came to the door, and we identified ourselves 
as police officers. 

We told him he was wanted for robbery in Washington, D.C. 
He asked us to come into the apartment and we walked into the apart- 
ment. We asked him if it was all right for us to look around and he 
says it was. 

I asked John if he had any guns in the apartment. He said that 
he did. 

THE COURT: He said he did? 

THE WITNESS: He did. 

I asked him where were the guns. I asked him if--he told me 
he had two guns in his suitcase. He pointed to the suitcase and took it 
off the shelf and opened the suitcase. 

I found one 32 caliber break-open revolver and nine rounds of 
ammunition from a 38 caliber revolver. 

BY MR. McLAUGHLIN: 

Q. What time was this that you went to his apartment? A. It 
was about nine o'clock in the evening of April 29. 

Q. After you say that you found this revolver, then what next 
happened while you were in the apartment? A. I asked him if/he knew 
anything about the robbery. He told me that he didn't know anything 
about any robbery. 

Q. What else? A. I told him I would have to take him down to 
the detective bureau, that the Washington Police Department were 
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25 forwarding the warrant for him and his brother. I didn't find 
his brother there. I did tell him the warrants were being forwarded. 

Q. What did you do with the defendant? A. I took him to the 
Detective Bureau lockup. I lodged him in the Detective Bureau lockup. 

Q. Where was that located? A. 1121 South State Street. 

Q. What time would you say you lodged him in the detective 
lockup? A. About nine thirty p.m., at night. 

THE COURT: Excuse me. Let me follow this. Detective lock- 
er, did you say? 

THE WITNESS: Detective Bureau lockup. 

THE COURT: "Lockup". I didn't get the word you said. 

BY MR. McLAUGHLIN: 

Q. What time did you say you locked him up up there? A. About 
nine thirty. 

Q. On the evening of April 29? A. April 29. Yes. 

@. When did you next see the defendant, John Hodges? A. I 
next saw John Hodges on the first of May. That was when the warrants 
were received. 

Q. You say you received warrants on the 1st of May, 1955? 
A. Yes. 

26 Q@. And those warrants were received from where? A. They 
were received from the Washington, D.C., Metropolitan Police De- 
partment. 

Q. Where had John Hodges been from April 29th until May 1st; 
did you say? A. That is correct - May ist. 

Q. Where had he been during that time, if you know? A. In 
the Detective Bureau lockup. 

Q. Had he been brought before any Magistrate during that 
time? A. He was brought before the Magistrate on the ist of May 
when the warrants were received. 

Q. Hadyou questioned him at all during that interim as to the 
robbery here in Washington? A. I questioned him right after I took 
him into custody and asked him about the robbery in Washington. 
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Q. That was on the 29th, is that right? A. That is correct. 
Q. On April 1st was he arraigned before some-- 
THE COURT: May Ist, isn't it? 
BY MR. McLAUGHLIN: 
Q. May ist. A. May Ist. 
Q. Was he arraigned before some Magistrate there? A. That 
is correct. 
27 Q. Do you recall the name of the Magistrate? A. It was the 
Chief Justice of the Criminal Court. Judge Richard Austin. 
THE COURT: Judge who? 
THE WITNESS: Richard Austin. 
BY MR. McLAUGHLIN: 
Q. What happened at the arraignment before that Magistrate ? 
A. He signed a waiver. 
Q. Who signed a waiver? A. John Hodges. 
Q. Signed a waiver for what? A. That he was willing to go 
back to Washington. 
Q. After that incident on May 1st, before the Magistrate, then 
what next happened, as far as the defendant John Hodges? A. | He was 
turned over to the custody of the Sheriff of Cook County. 
Q. For what purpose? A. To await the messenger from 
Washington, D.C. 
Q. Did you question him at any time after that, after May 1st, 
in regard to this Washington robbery? A. No; I didn't. 
* * * * 
Q. On May 1st when the defendant was arraigned before the 
Magistrate and you said signed a waiver to return to Washington-- 
A. That is correct. 
Q. --what did the Chicago Police do then, if anything? A. After 
he was turned over to the custody of the Sheriff then he remained in the 
custody of the Sheriff until the arrival of the Police Messenger from 
Washington. 
Q. After, you say, he waived, to go back voluntarily, |did the 
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Chicago Police notify the Washington Police of that fact? A. Yes. 
They did. 

-. Can you recall when the Chicago Police notified the Wash- 
ington Police of the fact that the defendant was willing to come back 
voluntarily? A. At the time he was arrested I asked him if he would 
go back to Washington. He said that he would be willing to go back, 
and I asked him if he waived extradition, and he said that he would. 

We immediately notified Washington of the arrest, and that 
John Hodges stated that he was willing to return to Washington. It was 
directly after the arrest. 

Q. I believe you testified that you received the arrest warrants 

29 from the Washington Police on May 1st; was that right ? 
A. That is right. 

Q. Was there any reason for the Chicago Police holding this 
defendant from April 29th to May 1st without bringing him before that 
Magistrate? <A. Yes. 

Q. What wasthat? A. We didn't have the warrant. 

Q. In other words you couldn't bring him before the Magistrate 
until you had the warrant? A. Thatis correct. 

@. When ‘was the defendant turned over to the Washington Police, 
if you know? A. He was turned over at 11:20 a.m. on May 3rd. 

@. Where had the defendant been, if you know, from May Ist 
to May 3rd when he was turned over to the Washington Police ? A. He 
was in custody of the Sheriff of Cook County and just previous to the 
time he was turned over, he was returned to the Detective Bureau 


where he was fingerprinted and then turned over to the Washington 


authorities. And that turnover was made on May 8rd, at 11:20 a.m. 

Q. After--that is May 1st--up until the time he was turned over 
to the Washington Police, on May 3rd, did you ever question him at all 
any further in regard to these Washington robberies? A. No, I didn't. 

30 Q@. As far as you know, was he questioned by any other mem- 
bers of the Chicago Police about these Washington robberies? A. As 
far as I know, he wasn't. 
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MR. McLAUGHLIN: That is all. 
THE COURT: Mr. Carey. 
CROSS EXAMINATION 
BY MR. CAREY: 
Q. What time was it that this man was arrested in Chieeoe 
A. About 9 p.m. on the evening of April the 29th. 


* * * * 


Q. What location? A. Location of 4135 Greenview Avenue. 
* ye * * 
Q. How did you get into that apartment? A. It is a rooming 
house. I went to the person that rented the rooms there. The |phone 
was in the hall. I told that person that I was a police officer and that 
I was looking for a Mr. John Hodges, and he was to receive a call on 
that telephone at 7:00 o'clock. I asked her if I could wait in her apart- 
ment. 
34 She allowed me to wait in there until 7:00 o'clock and there was 
no phone call. 
Q. Where was that phone call to be ge ived! in the landlady's 
apartment? A. It is a phone that is in the hall of--it is a rooming 
house. The phone wasn't in his apartment. 
Q. Out in the hall, is that correct? A. That is correct. 
Q. No phone call was received, is that correct? A. That is 
correct. 
Q. Did you make any attempt to get into the Hodges’ room at 
all after the failure of the phone call to come through? A. I knocked 
on the door and there was no answer. I didn't make any attempt to get 
in there. 
We had intimation that he was driving a Pontiac automobile, and 
that car wasn't out front, and the landlady said if he was home| the car 
would be parked in front of the house. The car wasn't there. 
We waited in her apartment and the car didn't come. That is 
right. The car didn't come and the lights went on in the apartment 
and we saw the light go on and we knocked on the door. That was some 
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time later. 

Q. By "We" whom do you-- A. My partners, Herbert Wilke 
and Richard Moser. 

@. How did you get into that apartment? A. We knocked on 

the door. He opened the door. 

Q. Who opened the door? A. Mr. John Hodges. 

Q. Was your gun drawn at the time you entered this apartment ? 


You didn't force your way into that apartment? A. No; I 


. You are sure about that? A. Iam sure of that. 
. At any time did you pull your gun while you were walking 
around the premises inside? A. No; I didn't. 

Q. What did you say to these people when you went into that 
room? A. Said that we were the police, and identified myself, andI 
told him that he was wanted--I asked if he was John Hodges. 

Q. Did you have a warrant with you at the time you entered this 
man’s home? A. I didn't have a warrant. 

Q. Did you ever have a warrant to go into this man's house é 
A. Ihada warrant for his arrest that was forwarded from Washington. 

Q. That was later, was it not? A. That was later. 

36 Q. At the time that you went into this man's home, you had no 
arrest warrant of any description? Is that correct? A. That is 
correct. 


Q. When was it that you received the warrant from Washington ? 
A. On May 1st. | 

Q. You arrested this man April 29, is that correct? A. That 
is correct. 

Q. What time of day was it that you received the arrest war- 
rant, if you can recall? A. It was received about 2:00 p.m. in the 


afternoon. 
Q. Did you have a search warrant to search the premises on 
this man in Chicago? A. No. I didn't. 
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Q. Did you ask permission to search the premises? |A. Yes, 
I did. 
Q. They invited you into the room. They gave you permission 

to search the premises; is that correct? A. That's right. That's 
correct. 
Q. Everything was done with their permission? A. That's 
correct. 
Q. At no time did you have a gun drawn or any of your partners; 
is that correct? A. That's correct. 
37 Q. How long did you stay in the apartment? A. It may have 
been fifteen minutes. : | 
Q. What did you do during those fifteen minutes which you 
were in the apartment? A. I talked to his wife. 
Q. Did you attempt to remove the mattress from the bed at 
any time? A. No; I didn't. 
Q. Did you rip the mattress at any time? A. No, I didn't. 
Q. Did you upset the bed at all? A. No, I didn't. 

Q. Did you pull the cords from the lamp at all? A. No. 
Q. Did you direct his wife to bend over and put the cord into 
the socket? A. No, sir. 

Q. Did your partner or anyone with you do that? A. (No, sir. 

Q. Did you and Hodges have any words about your directing his 
wife to do certain things because she was pregnant at the time ? 
A. No, sir. 


Q. Did he apprise you of the fact his wife was pregnant ? A. I 

believe he did. 

38 Q. Did you tell her to bend over and put that electric cord into 
the socket? A. I don't remember any electric cord being put in or 

out of a socket. 


Q. Did he tell you you were not to tell his wife to do that, that 
he would do it? A. No, sir. 

Q. That never occurred? A. No, sir. 

Q. Did you go through his bags without his permission? A. No, 
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Q. Did you remove a gun from such bag? A. Yes, I did. 

Q. You were given permission to go through the bag; is that 
correct? A. That's correct. 

@. How many guns, if any, did you find in the bag? A. One 


gun. 

Q. What else did you find, other than the gun? A. I found the 
one gun and I found seven or eight rounds of 38 caliber ammunition. 

Q. Then what did you do after you got the guns from the bag? 
A. Put the gun in my pocket. 

@. What did you do with the defendant Hodges? A. Took him 

39 to the Detective Bureau. 

Q. What time of day was it you took him to the Detective Bureau? 
A. Shortly after we had entered the apartment. 

Q. What time would that be, approximately? A. Around nine 
o'clock in the evening. 

Q. Did you interrogate him when you got him to the Detective 
Headquarters at all? A. No, sir. Iasked him when I first talked to 
him if he had committed the robbery and he denied it. 

Q. Did you ask him many questions or just a few questions ? 
A. I just asked him if he committed a robbery and I asked him also 
how they knew about him. He said that he had trouble with his wife. 
He thought his wife was trying to make trouble for him. 

Q. If I understand you correctly, you asked him to--well, first 
you asked him did he commit the robbery that allegedly occurred in 
Washington; and secondly, you asked him how the Washington Police 
knew he was in Chicago; is that correct? A. That was to that effect. 

Q. During the time that you had this man under arrest until 
you placed him in the cell block, you asked him two questions, is that 
correct? A. lLasked him about the robbery, if he committed the rob- 

40 bery. It may have more than two questions. 


* * * * 


@. How many questions did you ask the defendant Hodges during 
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the time he was in custody? A. That I wouldn't be able to answer. 
Q. When you suggested earlier two, do you now want to change 
that testimony? A. No; I asked him about the robbery. If I asked him 
about a robbery I may ask him if he committed the robbery, and he 


said No", and then I asked him how did they know about it. There may 
have been more than two questions in order for me to ask him that. 

I didn't just say "Did you commit the robbery?" and he would 
say "No." Then I wouldn't just leave it go. I may ask him, what about 
the gun, or I may have asked him a few other things. It has been quite 


some time ago. 
I do know this, I didn't investigate the robbery in Washington. 
It was none of my concern. I asked him if he had done that robbery 
and he said "No." 
Q. Then you arrested him at ‘nine o'clock and you got him to 
Detective Headquarters and placed him in the cell block about what 
time? A. About nine thirty or shortly afterwards. 
Q. You left him at that time, is that correct? A. That's cor- 
rect. 
Q. When again did you see Mr. Hodges? A. On the first of 
May. 
Q. At no time did you interrogate Hodges from April 29 at nine 
thirty when you placed him in the cell block until you again saw him on 
May ist; is that correct? A. That's correct. 
Q. Where was it you saw him on May lst? A. I saw him in 
the Robbery Detail Office. 
Q. What was he doing there, if you know? A. He had been re- 
turned from the County Jail. He was to be turned over to the Washing- 
ton Police. 
Q. What time did the Washington Police arrive? A. Around 
2:00 o'clock in the afternoon of May 3rd, they arrived to take him back. 
Q. Do you know of your own knowledge whether this man Hodges 
was interrogated by the Chicago Police between nine thirty on 
Sunday, April 29 until May 3rd in the afternoon when the Washington 
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Police arrived? A. As far as I know, he wasn't. 
Q. How many hours a day would you work as a detective ? 


A. It varies. When I work on a case I may work ten hours, maybe 


twelve, or I work as long as forty-eight hours without going home, 
whenever I am assigned to a case. 

This particular day I wasn't assigned to any investigation as 
far as Mr. Hodges' robbery in Washington was concerned. We had 
other things to do. 

Q. Do you know if other Chicago detectives interrogated this 
man during the time between April 29 and May 3rd, when the Washing- 
ton Police arrived? A. As far as I know, he wasn't interrogated by 
any others. 

Q. You don't know? A. As far as I know, he wasn't. 

Q. Was he ever placed in the lineup by the Chicago police? 

A. He may have been. 

Q. You don't know, is that correct? A. That's the procedure 
there that is followed many times, to take people out of the lock-up and 
put them into a lineup, if there is somebody that may be there to identify 
someone. 

Q. Didthe Washington Police have any warrants when they ar- 
rived on May 1st,'do you know? A. The warrants were in our file in 
the Chicago Police Department. They had been sent there airmail 
special delivery. 

Q. When did this arrive, if you know? A. They arrived there 
on the 1st of May. 

Q. Were you present at the time when Mr. Hodges was brought 
before the Chief Magistrate in Chicago in connection with extradition ? 
A. No, sir; I wasn't. 

* * * * 

Q@. Was he advised of his Constitutional rights, he had the 
right to remain quiet if he so wished? 


* * * 


A. I wasn't there, so I couldn't say. 
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Q. You don't know if he was advised of his Constitutional 
rights? A. No. 
* * * 
JOHN CURRAN WILSON 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN 
* * a * 
Q. Asa member of the Metropolitan Police Department as- 
signed to the Robbery Squad on July 30, 1955, or shortly after that, 
did you or were you assigned in the investigation of a robbery alleged 
to have taken place at Briggs-- A. Yes, sir. 
Q. --on 11th Street, Southwest, in Washington, D.C. ? 
A. Yes, sir. 
Q. Was there anyone else assigned with you as to that| particu- 
lar robbery? A. Detective Sergeant Greco. 
Q. Asa result of that assignment, did you have an occasion to 
go to Briggs Company on 11th Street, Southwest, in Washington, D.C. ? 
A. Yes, sir, I did. 
* * * * 
Q. When you went to those premises, did you talk to any par- 
ticular person? A. Talked to Mr. Parks. 
Q. What information did you receive from Mr. Parks /in regard 
to the robbery ? 
* # * 
65 A. Italkedto Mr. Parks, Detective Sergeant Greco and I did, 
and he stated that approximately seven o'clock that morning he was 
66 alone in the office on the second floor, the rear room of the 
Briggs Company. I think it is in the 400 block of 11th Street. | And 
suddenly two men came up and one of them placed a gun on him, forced 
him to lie on the floor, and another man took approximately $5 ,000-- 
it turned out to be $4,900-some odd - and put it in a white-looking bag 


and left. 
He gave us a description of the men. In fact, he had given the 
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description earlier to the men who had originally responded on the call. 
That description had been sent out. 

Certain information we got from him relative-- 

Q. You did get that from him, a description of the two that 
came in the place; is that right? A. Yes, sir. 

Q. Asa result of your investigation and talking to Mr. Parks 
at that time, did you make a further investigation of this robbery ? 

A. We talked to several-- 

Q. Your answer is "Yes"? A. Yes. 

Q. Asa result of your investigation after talking to Mr. Parks, 
did you receive certain information from some particular person, and 
don't name the person? A. Yes, sir. 

Q. The information that you received from that person was in 
regard to the Briggs robbery, of Mr. Parks? A. Yes, sir. 

67 Q. What information--just don't mention names--did you re- 
ceived from that person? A. From this source of information received 
the names of three persons who had pulled the Briggs' robbery. 

@. And was the person who gave you that information in a posi- 
tion, as far as you know, to know of what she told you-- A. Yes. 

Q. Have knowledge of what she told you--put it that way ? 

A. Yes, sir. 

Q. As a result of the information received from this individual, 
what did you do, if anything? A. Wetooka statement and--a signed 
statement. 

Q. Did you apply for a warrant? A. Applied for a Police 
Court warrant. 


Q. Applied for a warrant for how many people? A. Three. 


Q. Can you name those three? A. Tommy Straymer, Frank 
Hodges, and John Hodges. 

Q. After applying for those three warrants, which one of the 
three were arrested first? A. Straymer. 

@. When Straymer was arrested, did you question him, or 


Officer Greco question him in your presence? A. Yes, Sir. 





17 
68 Q. The questioning of Straymer, was that in regard to the 
alleged robbery of July 30, of Briggs? A. Yes. 
* x * * 
Q. When Straymer was arrested, did you question him |as to 
this Briggs robbery? A. Yes, sir. 
Q. What information did you receive from him as to the Briggs 
robbery, of Mr. Parks? A. He told us that he, Frank, had entered 
the Briggs establishment in the 400 block of 11th Street, while John 
waited outside in a stolen automobile. 
He stated that Frank had placed a gun on Mr. Parks and that 
he had taken the money. 
He stated that all three of them drove over into Virginia some 
place--he didn't know exactly where, around Alexandria--and 
there the money had been divided up, each of them getting approxi- 
mately $1,600, and they had come back to the District of Columbia. 
Q. All this information was obtained by the Metropolitan Police 


before any wire was sent to Chicago for the apprehension of this de- 


fendant; is that right? A. Yes, sir. 
*x * * * 
Q. This information that you had received from this source 
that you say is reliable, or should have knowledge to know, and also 
talking to Straymer, had that information all been relayed to Captain 
McCarty? A. It had. 
Q. That was prior to Captain McCarty's sending a teletype to 
Chicago for the arrest of this defendant; is that right? A. Yes, sir. 
Q. After you applied for the warrant in the Police Court, did 
you have any information as to the whereabouts of the defendant John 
70 Hodges? A. We were told that they were in Tampa, Florida. 
Q. Can you recall the approximate date that you applied for 
the warrant in Police Court? Have you got a record of it there? 
A. Yes. 


* * x * 


Q. After you applied for those warrants in Police Court, what 
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happened tothem? A. I sent them to the Police Department of Tampa, 
Florida. 

@. Those warrants were for whom? A. John Hodges and 
Frank Hodges. 

* * * * 

Q. After you had sent the warrants for John Hodges to Florida, 
did there come a time when you had information as to the whereabouts 
of John Hodges? A. Yes, sir. 

71 Q@. Will you tell approximately when that was? A. It was ona 

Sunday. I don't recall the exact date. It was April 28th or 29th. 

Q. April 29th? A. We learned they were in Chicago. 

* * * * 

Q. After that information--you say April 28th or 29th--was re- 
layed to Chicago, did there come a time you as a member of the Me- 


tropolitan Police Department had received any information as to 


whether or not the defendant John Hodges was apprehended in Chicago 2 
A. Yes, sir. 

Q. When did you receive any information, as a member of the 
Metropolitan Police Department, that John Hodges was in Chicago 
after April 28th or 29th of '56? A. I was notified at my home about 
five o'clock on Monday--I guess it would be May ist, I believe--that 
John Hodges was arrested in Chicago. 

Q. After that information was received by you, did there come 
a time when you later saw Detective Greco? A. Yes, sir. 

@. When did you see Detective Greco? A. I saw him Wed- 

nesday morning. 

Q. Did Officer Greco do anything in your presence in reference 
to the apprehension of the defendant in Chicago? A. No, sir; he didn't. 

Q. Iwill ask you this: Do you know whether or not after you 
had received the information that the defendant was apprehended in 
Chicago by the local police, whether or not Officer Greco secured any 
other arrest warrant? Do you know that, or learn it later? A. I 
learned it later, that he had secured a Commissioner's warrant. 
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Q. Do you know when he had secured a Commissioner's war- 
rant? A. Icouldn't say as to the date. I think it was on Monday. 
Q. What? A. I think it was on Monday. 
Q. That would be what date? A. May 1. 
* * ak * 
73 Q. What did you do after that in reference to the apprehension 
of the defendant, John Hodges? A. At that time we didn't know wheth- 
er Hodges would return to the District of Columbia. 
Q. What did you say? A. We didn't know whether he would 
return voluntarily. Tuesday was my day off. I don't recall whether I 
came to the office or not. I don't believe so. 
However, I was notified some time Tuesday that we would leave 


on Wednesday for Chicago by air. 
ak x : * * 


74 Q. What information did you receive from Captain McCarty? 
A. He told me that we would go out there and--fly out to Chicago-- 
pring back the two Hodges who were wanted by the Department. 


* x * * 
75 Q. When did you leave for Chicago? A. It was about leight 
o'clock the morning of--Wednesday, it would be a Wednesday-~-the 3rd 
or 2nd. 
Q. The 2nd? A. The 2nd. 
Q. And who left with you? A. Detective Sergeant Greco. 
* * * * 
Q. What time would you say you arrived in Chicago? |A. I be- 
lieve it was around 11:30 their time. 
Q. Thatisa.m.? A. Yes, sir. 
* a * * 
Q. When you arrived in Chicago where did you go? A. We 
went to the Police Headquarters. I think it is on State Street in Chicago. 
76 * * * 
Q. Who did you see there? A. Saw Frank Hodges. | 
Q. What time would you say that was, approximately ? 
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A. Approximately 1:30 or a quarter to two in the afternoon. 

Q. Inthe afternoon? A. Yes, sir. 

Q. After you saw Frank Hodges at that time, then what did you 
do or where did you go? A. At that time Frank Hodges was released 
into our custody and we took him to the Robbery Squad Office. 

At that time we started to question Frank Hodges. 

Q. You started questioning Frank Hodges? A. Yes, sir. 

Q. What time would you say you started to question Frank 
Hodges? A. 2:00 o'clock or shortly thereafter; quarter after two. 

Q. Who was present when you questioned Frank Hodges ? 

A. Just Detective Greco. 

Q. How long would you say that you spent there with Frank 
Hodges? A. Approximately an hour, forty-five minutes. 

@. Was a statement taken from-- A. Yes, Sir. 

Q@. --Frank Hodges? A. Yes, sir. 

Q. Was it reduced to writing by you? A. Yes, sir. 

Q. After!you spent that time with Frank Hodges where did you 
go or what did you do next? A. About that time one of the Chicago 
authorities brought John Hodges to the Robbery Squad. 

Q@. When they brought John Hodges to the Robbery Squad ap- 
proximately what time would you say that was ? A. I would say around 

78 3:00 o'clock. 

* * * * 

Q. Tell us everything that was said at that time by you, Greco, 
or the defendant, John Hodges? A. He was taken ina small room off 
of the headquarters room, and we introduced ourselves to him and told 
him what we were there for. 

Q. What did you tell him you were there for? A. Told him we 
were there--he had been identified--we had warrants for him for rob- 
bery of the Briggs Meat Company. 

At that time he disclaimed any knowledge ot it. 

Q. What did he say? Give us in substance--we don't expect you 
to give it verbatim. 
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A. He denied knowing anything about the robbery. 
Q. Say what he said. A. He said he wasn't involved. 
@. Go ahead. What else? A. We talked back and forth, 
Q. What did you talk about? A. About certain statements that 


we had already taken. 
Q. Those statements were from whom? A. From Straymer 

and from Frank Hodges. 
Q. Tell us the conversation you had so the Judge will know. 

A. We told John that Straymer had confessed his portion of it and also 

Frank had confessed, and their confessions had placed him on the scene 


as being the finger man in the case. 
Q. Goahead. A. At that time he said, "Well, O.K. I will,” 
and we asked him if he would give us a statement. He admitted lit orally 
first. We asked if he would give us a written statement and he said 
yes, he would give us a statement as to his portion in the case. 
Q. Do you recall whether at that time either you or Officer 
Greco told him any statement he might make would be used either for 
or against him in court and he didn't have to make a statement if he 
didn't want to? A. Yes, sir. 
80 Q. Just tell us what you saidto him? A. We read off a heading 
that is on all forms that we take statements on, informing him of his 
rights, that any statement that he gave would be given freely without 
any duress and that anything that he might say could be used against 
him in court. 
At that time we asked if he wanted to make a statement , | and he 
said, "Yes," he would make a statement. 
Q. Was a written statement taken from the defendant John 
Hodges? A. It was. 
Q. Tell us, if you will the mechanics of taking that statement. 
You know what I mean by that? A. We just sat down and asked him to 
give us in his own words if possible exactly what transpired. 
He told us his portion of what had happened, what had led up to 
the robbery. 
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Then we asked him to sign it. He signed it in front of us. 

Q. Who did the typing? A. I typed it. 

Q. That is what I wanted to know. A. I did the typing. Officer 
Greco was Sitting there, and Hodges. 

Q. At the conclusion of that statement was it read back to him 
or was the defendant allowed to read the statement himself? A. He 

81 read the statement himself. 
Q. Was it signed by the defendant in your presence? A. It 


Q. At the time that the defendant signed that statement, were 
any promises made by you to him-- A. No, sir. 

Q. To'make sucha statement? A. No, sir. 

Q. Was any coercion or any threat of any kind made? Either 
by you or Greco or anyone in your presence-- A. No, sir. 

Q. --to the defendant, to make that statement? A. No, sir. 

Q. You say that statement was freely and voluntarily made by 
the defendant? A. Yes, sir. 

Q. Do you have that statement with you? A. Yes, I do. 

Q. May I see it, please? 

(The witness handed a document to counsel.) 

MR. McLAUGHLIN: I will mark that, Your Honor, as Govern- 
ment's Exhibit for identification Number 2. 

THE DEPUTY CLERK: Government's Exhibit 2 for identifica- 
tion. 

82 ! (Document was marked Government's 
| Exhibit Number 2 for identification. ) 

BY MR. McLAUGHLIN: 

Q. I will show you Government's Exhibit marked for identifica- 
tion Number 2, and ask you if that is the signature of the defendant, in 
the lower right-hand corner? A. Yes, sir. 


Q. Was that signed by the defendant in your presence? A. It 


Q. Was that statement, the body of that statement, the state- 
ment made by the defendant to you and Officer Greco and reduced by you 





84 
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in writing? A. Yes, sir; this is the statement that I took from him in 
Chicago. 

Q. Is there anything that would indicate the time that you 
started that statement? A. There is an indication of the time it was 
completed. 

Q. Can you recall approximately the time that the statement 
was started, to your recollection? A. I would say about three thirty. 

Q. Is there anything on the statement that would indicate the 
time that you completed the statement? A. Yes, sir. 

Q. What is that? What time would that be? A. 3:35 p. 

Q. 3:35 p.m. On what date? A. May 2, 1956. 

Q. After the statement--Government's Exhibit marked for iden- 
tification Number 2--was taken from the defendant, then what next hap- 
pened to the defendant? A. He was placed back ina cell block; I be- 
lieve, while we attempted to make arrangements to return to Washing- 
ton. 

Q. When you say "arrangements," what arrangements were you 
trying to attempt to make? A. Had to get plane reservations. 

Q. Were those plane reservations finally made? A. They 
were. 

Q. What time would you say they were made? A. We attempted 


to get reservations on Capital Air Lines inasmuch as Officer Greco and 


myself had round trip tickets. However, to get four seats was |impos- 
sible. So we went to American Air Lines and at American we obtained 
four seats on a plane, I believe, leaving the next day, around 11:00 
o'clock. 
Q. That was May 3rd? A. May 3rd. 
Q. I think you said after the statement was taken from Hodges 
on May 2nd that he was put back into where? A. In the Chicago cell 
block. 
Q. After that, and until the following day, May 3rd, when you 
say the arrangements were made for this airplane ride, when 
did you next see the defendant John Hodges? A. Next saw him the next 
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morning, about 10:00 o'clock, I guess, in the Robbery Squad Office in 
Chicago. 

Q. You had not seen him from the time that you left him on 
May 2nd, to make these arrangements, is that right? A. No, sir. 

Q. As far as you know, Sergeant Greco did not see him either ? 
A. No, sir; he didn't. 

Q. There was no further questioning of the defendant, as far 
as you know, pertaining to the robbery in Washington? A. No, sir. 

Q. At least not by you and Greco, is that right? A. No, sir. 
That's right. 

Q. When you saw the defendant on the following morning of 
May 8rd, you say he was in the Detective Bureau in Chicago? A. We 
were there waiting for them and they came and brought him up from 
the detention. 

Q. What time would you say that was? A. I would say it was 
around 10:30 in the morning. 

Q. Morning on May 3rd? A. May 3rd. 

Q. What happened after the defendant was turned over to you? 

A. Four of us--Frank Hodges, Detective Greco, John and my- 


self--were transported to Midway Airport by the Chicago Police De- 


partment to await the departure of our plane. 

Q. Did you finally get a plane? A. Got a plane about 1:00 
o'clock or 12:30. 

Q. In the afternoon. 

What time did you arrive back in Washington? A. Right around 
4:00 o' clock or 4:15. 

Q. On May 3rd? A. May 3rd. 

Q. Were you questioning the defendant on the way back-- 
A. No, sir, we were not. 

Q. --to Washington from Chicago? A. No, sir. 

Q. When you arrived back in Washington you said it was 
approximately what time, again? A. Right around four o'clock or 
four fifteen, or thereabouts. 
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Q. Inthe afternoon? A. In the afternoon. 

Q. Where did you bring the defendant Hodges when you arrived 
back in Washington on May 3rd? A. Brought him to the Robbery Squad 
in the District of Columbia, we brought him back to the Robbery) Squad. 

Q. What time would you say you arrived at the Robbery Squad 

on May 3rd of '56? A. It might have been 4:30. 

Q. Inthe afternoon? A. In the afternoon. 

Q. What happened when you arrived back in the Robbery squad 
with the defendant John Hodges? A. Mr. Parks was there. At,that 


time Hodges read the statement he had given us in Chicago. 


Q. When you say Mr. Parks was there, was there any prelimi- 
nary talk prior to the time that Hodges read his confession to Mr. Parks? 

* * * * 

THE WITNESS: We might have asked him--Mr. Parks was go- 
ing to be there. I don't recall. It seemed to me we asked him if he 
would read his statement in front of him. 

BY MR. McLAUGHLIN: 

Q. When you arrived back at Police Headquarters on May 3rd, 
Mr. Parks was there; is that right? A. Yes, sir. 

Q. At the time that you arrived back at Police Headquarters, 
who had the confession? Who had possession of the confession that had 
been previously made in Chicago. A..I did. 

Q. Inthe presence of Mr. Parks at Police Headquarters, what 
happened in regard to the confession, Government's Exhibit marked 
Number 2? A. Mr. John Hodges read his confession. 

Q. How did he come to read the confession? We want the pre- 
liminary steps? What was said by anyone? A. We asked him to read 
this statement he had given us in Chicago, admitting his portion of the 
crime, infront of Mr. Parks, and he agreed to do it. 

Q. Did he doit? A. He did. 

Q. Where did he get the confession from? A. I guess|I handed 
it to him. 

Q. Did you hear him read it to Mr. Parks? A. I did. 
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Q. After the confession that was taken from the Defendant John 
Hodges, Government Exhibit marked for identification Number 2, was 
read by the defendant to Mr. Parks, what was done, if anything, to or 
with the confession, either by Mr. Parks or by the defendant Hodges ? 
A. A notation was placed on the bottom of the confession. 

Q. By'whom? A. I believe Detective Sergeant Greco placed 
it on there. I would know his writing. I don't recall doing it myself. 

Q. I show you Government's Exhibit marked for identification. 

A. That is Detective Sergeant Greco's writing. 

Q. That notation was what? A. "This statement repeated to 
complainant Parks in the Robbery Squad Office and signed by John 
Hodges."" The date is 5/3/56, 3:30 p.m. 

Q. When you say signed by John Hodges, after that sentence or 
paragraph, if you want to call it that, it was signed at the bottom of 
this statement by Detective Greco, did John Hodges sign that statement 
after that? In\other words, sign the statement for the second time ? 
A. Yes, sir; he signed it twice. 

Q. The second time was after Greco had inserted this writing, 
is that right? A. Yes. 

Q. Was that writing read to the defendant John Hodges before 
he signed-- A. Yes. 

Q. And after--was it signed by anyone else there in your pres- 
ence? A. By Mr. Parks. 

Q. After that last Paragraph? A. Yes, sir. 

Q. How long did you remain there at Police Headquarters on 
May 8rd of '56? A. The usual preliminaries of identification, putting 

89 them through the Identification Bureau. I think I left there 
around 6:30. 

Q. In the evening? A. In the evening. 

Q. When you left there at 6:30, what happened, if you know, to 
the defendant Hodges? A. He was placed in the cell block at Police 
Headquarters. | 


Q. When was he arraigned, if you know? A. The following 
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morning. 
Q. Arraigned before whom? A. I believe arraigned before 


Commissioner Lawrence. 
* * * 


CROSS EXAMINATION 

BY MR. CAREY: a2 * 

Q. Officer Wilson, when did you first learn of the fact that 
John Hodges was under arrest by the Chicago police? A. I think it 
was five o'clock on Monday. It would be April 30. 

Q. That is the 29th, is it not? A. Could have been the 29th, I 
don't know. | 

@. Allright. Monday the 30th at about 5:00 o'clock in the 
afternoon. 

* * * cd 

92 Q. You received this at 5:00 o'clock on April 30. What did you 

do then, if anything? A. I don't know. I don't think I did anything. I 
might have called Detective Sergeant Greco to inform him, but I don't 
recall. 

Q. At least you indicate you did nothing; is that correct}? A. I 
didn't do anything on the case; no, sir. 

* * * * 

Q. What did you do the next day, which would be May ist, '56? 
A. I stayed home. | 

Q. You stayed home. So you did nothing on May ist, as far as 
this man's incarceration in Chicago is concerned? A. Everything 

93 was being handled by Detective Greco at that time. 

Q. What did Detective Greco do, if you know? A. I think that 
he-- 

Q. I said, "If you know." A. --made arrangements for us to 
leave for Chicago. 

Q. When? A. Wednesday morning. 

Q. That was May 2nd? A. Yes. 

Q. The man was under arrest then, for almost three days, 
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wasn't he? A. Not to my knowledge at that time. 
Q. Did you learn later that he was arrested on April 29? 
A. I learned later that he was arrested on Sunday. Yes. 
* * * * 
94 Q. You left for Chicago on what date, May-- A. 2nd would be 
a Wednesday. 
Q. What time did you leave the District for Chicago? A. Around 
eight o'clock in the morning. I don't know the exact time. 
Q. Were you equipped with any arrest warrant at that time ? 
A. No, sir. 
* * * * 
97 Q. Officer, you arrived in Chicago on what date? A. On Wed- 
nesday. 
Q. At what time? A. I think it was around 11:00 or 11:30 or 
12:00 o'clock. I am not positive as to the correct exact minute. 
Q. Do you know prior to your going to Chicago that the detec- 


tive Greco had gone before the United States Commissioner and swore 


98 out a complaint and on the basis of that sworn statement an 
arrest warrant was issued by the United States Commissioner of this 
jurisdiction? A. I don't know, or I don't recall that. He might have 
told me. Maybe he did or maybe he didn't. I don't recall. 

MR. CAREY: At this point I would like to offer in evidence a 
sworn complaint which is part of the criminal file in this case which 
is dated May Ist, and sworn to by Detective Greco of the Washington 
police force. 

I should like to offer in evidence at this point the arrest warrant 
issued by the Commissioner on the same date, May Ist, which was 
issued on the basis of the sworn complaint. The complaint is dated 
10:00 a.m., May 1st, '56, sworn to by Detective Sergeant Salvatore J. 
Greco. The arrest warrant was issued on May Ist, 1956. 

I should also like to have the Court be apprised of the fact that 
the arrest warrant was executed in the District of Columbia on May Ist, 
1956, at 10:00 a.m., by Oscar Strine, a deputy United States marshal 
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for the marshal for the District of Columbia. 
I would like to offer that in evidence. 
* * * 
BY MR. CAREY: 
Q. Can you answer my question now, did Detective Sergeant 
Greco, or did you when you left for Chicago on May 2, 1956, have the 
arrest warrant issued by the United States Commissioner for the Dis- 
trict of Columbia with you? A. No, sir, we did not. 
Q. Why didn't you or Officer Greco take that arrest warrant with 
you, issued by the Commissioner? A. I don't believe the Commissioner 
would have given it to us. 
Q. That is correct. You have no authority to execute that war- 
rant, isn't that correct? A. That is right. 
* cd x * 
100 Q. Had the arrest warrant issued by the Commissioner in this 
District been sent to Chicago and executed by a United States deputy 
marshal in Chicago, that you then wouldn't have the right to interrogate 
or examine this defendant in Chicago? A. We wouldn't have had cus- 
tody of him, yes. 
Q. That is correct. Was there any purpose in either you or 
Sergeant Greco not having a United States marshal execute this warrant ? 
A. All I know is that it is the practice-- 
Q. Iam asking on this particular case, Officer. A. What 
was your purpose in not having that arrest warrant executed in Chicago 
by a deputy United States marshal? A. We wanted to talk to the 
Hodges boy. 
Q. That's correct. You wanted to talk to him. And you 
achieved what you wanted to talk to him about, did you not? A. Yes, 
sir. | 
101 Q. You got a confession? A. Yes, sir. 
* * - * * 
102 Q. What was your purpose in sending out the police court 
warrants to Chicago? A. We already had warrants which had been sent 
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to Tampa. So we also got police court warrants, sent them to Chicago, 
inasmuch as, you can see, we wanted to talk to Hodges and we knew 
that if Commissioner's warrants were served we would not be able to 
talk to them until they got back here in Washington. 

x * * * 

103 Q. Were you present when this man had the extradition hearing 
in Chicago? A. No, sir. 

Q. Was he ever advised of his constitutional rights, to your 
personal knowledge? A. No, sir. 

Q. Did you ever advise him of his constitutional rights to re- 
main quiet when being interrogated by the police? A. Yes, sir. 

Q. When? A. When I took the statement from him. 

Q. When was that? A. I guess it was around 3:30 or some- 
thing like that on Wednesday afternoon. I don't know the exact time. 

Q. Why was this man not arraigned on May 3rd, 1956, when 
you arrived back in the District of Columbia? A. I don't believe there 
were any courts in session. 

Q. There are approximately 57 Judges in this District. Are 
you aware of that? A. Yes, sir. 


104 Q. Are you aware that any one of the 57 Judges can have an 
arraignment? A. Yes. 
Q. Did you make any effort to get in touch with any of the 57 
Judges in this District? A. No, sir. 
Q. So you held him in jail one more night, is that correct? 
A. Yes, sir. 


Q. He was arraigned the following day, is that correct ? 
A. The following morning. 

Q. May 4th, '56. A. Yes, sir. 

Q. About 10:00 o'clock in the morning. A. About what time ? 

Q. He was arrested April 29, 1956 and arraigned May 4. That 
is a period of approximately six days, is it not? A. To my knowledge, 
the first time that I knew he was arrested was on Monday, I guess; 
April 30. I believe. 
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Q. You don't question that he was arrested on April 29th, do 
you? A. No, I don't deny that. 
Q. Did you ever tell this defendant Hodges that he was entitled 

to be represented by counsel before he made any statement? A. No. 
105 * * * x 
Q. Did you make any attempt to secure other means of trans- 

portation other than airplane? A. If I recall correctly, we talked to 
both brothers, told them we have return tickets by air and asked them 

if they wanted to fly back. They agreed. 

* * * * 
106 Q. Ithink you said that you were off on what date? A. My 
days off are Tuesday and Wednesday. 
Q. That was May first. Was this delay going to Chicago oc- 
casioned by the fact that you were not working on May first? A.) No, 
sir. 
Q. What caused the delay? A. I believe because we did not 
know whether they would return of their own volition. 


Q. What? A. We did not know whether the two boys would 
return voluntarily or not. Did not learn that until Tuesday. We found 


out they were locked up on Monday. 
* * cd 
109 RECROSS EXAMINATION 
BY MR. CAREY: 
Q. In order to talk to a prisoner in the custody of the United 
States Marshal you first must have the--secure permission from the 
United States Marshal, isn't that correct? A. Yes, sir. 
110 Q. So if you wanted to talk to this man in Chicago, if this man 
had been served or had a warrant of arrest executed by a Deputy 
United States Marshal, you first would have had to secure clearance 
from the United States Marshal in Cook County or the Federal District 
in Chicago, isn't that correct? A. Yes, sir. 


* * * 


REDIRECT EXAMINATION 
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BY MR. McLAUGHLIN: 
Q. Had you any information that that United States Marshal in 
Cook County wouldn't let you talk to this defendant prior to going out 
there? A. No, we did not. 
* * * * 
111 MR. McLAUGHLIN: That is the government's case, Your Honor. 
* * x * 
113 _ CHARLOTTE RHEA HODGES 
was called as a witness by the defendant gin Sa 
DIRECT EXAMINATION -. 
BY MR. CAREY: 
e * * * 
Q. Are you the wife of the defendant John Hodges? A. Iam. 
Q. Were you his wife on April 29, '56? A. Iwas. 
Q. Directing your attention to that particular date, can you 
tell us where you were on April 29, '56, about 6:00 o'clock in the even- 
ing? A. In Chicago. 


* 


Q. Where in Chicago? A. 4135 Greenview Avenue/ 

Q. Keep your voice up. Don't be afraid. Everybody has to hear 
what you say. A. 4135 Greenview Avenue. 

Q. What type of establishment were you living in at that time, 


at the address you just gave? A. A rooming house. 
114 Q. Who was living there with you on that date? A. My husband 


and his little girl. 
* * * * 


Q. Tell us what happened. A. It was Sunday evening and we 
were home and three men came to the door. I was walking up from the 
kitchen and as I was half-way up the hall one of these men asked me 
was I living in that room. Two of them were already inthe room and 
one was standing at the door. 

They motioned me inside. They were Sane there and they 
had guns and everything. 

Q. Did three of them have guns? A. Two of them had guns out. 
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Q. Who were the two that had the guns, if you know? A, All 
I know, one was a short one. I don't know the names of any of them. 
Q. Where did they have these guns, the two that you mentioned? 
A. Intheir hands. | 
115 Q. Were they pointing them at anybody? A. Standing there 
just with their guns out. 
Q. Do you know of your own knowledge how these men got into 
your room at this address? A. They just walked in on him. 
Q@. Was the door locked or unlocked, if you know? A. [think 
the door was unlocked. We kept it locked, you know, at different times 
when I went back to the kitchen--in fact I think it was just open about 
that much because when I used to walk back to the kitchen, back and 
forth, I did not lock the door. 
* * S * 
@. Do you know how they got into the room? A. No. As far 
as I know they walked in. 
Q. You were not there at that particular time? A. No, I wasn't 
right there. 
xt * * * 
117 Q. Did you hear them ask your husband anything about a rob- 
bery in the District of Columbia? A. No, sir, they told me that they 
were there in reference to his car. They took his registration. He 
handed his wallet. They took his registration and I couldn't understand 
what it would be in reference to the car for. I kept saying to them that 
the registration had his name and everything on it. How could--they 
said something about it not agreeing with his license and I couldn't 
understand because I kept saying it had his full name and everything 
on it, how could it be a different registration, and they kept saying, 
"Well, we are just going to take him in. This is just pertaining to his 
car. 
I was trying, of course, to get information out of them and they 
said, oh, he would probably be back in two or three hours, they were 
sure they could clear it up right away. It just had something to do with 
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his car, and eventually he left and three more men came and Sat in 


my apartment, two of them--one of them at the window of my apart- 


118 ment, one of them at the window of the door and another one 
sitting on the step and sat there all night long and they wouldn't tell me 
where they had taken him at all. 

And so finally--and I was quite nervous and upset and I kept beg- 
ging them to tell me where he was being taken and they still would not 
let me have any idea and so one of them--I guess out of the kindness 
of his heart--slipped a piece of paper with a telephone number on it in 
my pocket and told me not to let any of the others know he had done that 
but that was where Jack was taken, for me to call there in the morning 
and I called there for three days and still couldn't get anything. 

Q. Whom were you calling? Do you know? A. Some police 
precinct, I think. 

Q. How many times did you call during that three-day period 
to get information about your husband? A. Numerous times. 

Q. Can you estimate? A. Approximately five times a day. 

Q. That would be approximately 15 times, is that correct? 
A. Yes, sir, if not more. 

Q. When did you learn where your husband was? A. Wednes- 
day, very late in the afternoon. 

Q. Wednesday. Would that be May lst or 2nd? A. Second. 

119 Q. What time of day was it that you learned your husband was 
in the Chicago jail? A. Around 4:30 or 5:00. 

Q. Did you on that day see your husband at that time? A. No, 
I did not. 

Q. Did you ask permission to see him that day? A. Yes. 

Q. What were you told, if anything? A. That he was going to 
be extradited and that there would be no sense in me coming down. 

Q. When did you next see your husband? A. The day that he 
arrived in Washington, Friday. 

Q. Did you come to Washington? A. Yes, I left after I had 
called there Wednesday. 
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Q. Who told you that your husband was going to Washington 
and you could see him there? A. Some gentleman over the telephone. 
Q. When was it that you learned that? What day? A. That was 


when I finally got through to the person. 

Q. May second? A. Yes. 

Q. At any time did you ask permission tohave your husband 
represented by a lawyer while he was in the custody of the Chicago 
police? A. I wanted to get legal aid because at the time I was without 

120 funds but I didn't know anything about going about it and I tried 
and I was informed that it would be best for me to get my legal aid in 
Washington because he was going to be extradited. | 

Q. How did you try to secure legal aid in Chicago? A. Looked 
it up and tried to call but I couldn't get anything. 

MR. CAREY: You may inquire. 

CROSS EXAMINATION 

BY MR. McLAUGHLIN: 

* * * * 

121 Q. How many times were you in Chicago? A. Once. 

Q. When was that? A. At the time that he was pickedup. We 
had been there-- 

Q. Do you know what time that was? A. --a few weeks. I 
had been there two and a half weeks. 

Q. What was your occasion for being in Chicago for two anda 
half weeks? A. Beg your pardon? 

Q. I say, why were you in Chicago at that time for the two 
and a half weeks? A. Because the work was better for my husband. 

Q. What work? A. He is a roofer and the work for the sum- 

mer months in Chicago is very good because it pays very well. 

Q. He worked as a roofer before going to Chicago? A.) Yes, 
he did. 

Q. Who had he worked as a roofer for before going to Chicago? 
A. In Florida. 
Q. When was he in Florida? A. Just before we went to Chicago. 
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122 Q. How long did you remain in Florida? A. About two months, 

approximately. 

Q. When did you leave Washington for Florida? A. February. 

Q. What? A. February. 

Q. February of what year? A. 1956. 

Q. Prior to leaving for Florida at that time was your husband 
working? A. Prior to leaving Florida? 

Q. For Florida? A. No. 

Q. How long had he been out of work? A. About a month. 

Q. In July of 1955 where was your husband working, if you 
know? A. I don't know. 

Q. What? A. I don't know. 

Q. Do'you know whether or not he was working on or about 
July 30 of 1955? A. Yes. I think he was. 

Q. Where was he working? A. I have no idea. 

Q. What? 

MR. CAREY: If you know. 

THE WITNESS: Bergmann's Laundry, I think. 

BY MR. McLAUGHLIN: 

Q. Was he a roofer at Bergmann's Laundry? A. No, sir. 

Q. So'he did do other work besides a roofer, is that right? 
A. Yes, sir. 

Q. When you went to Florida from Washington, who went with 
you? A. Who went with me? 

Q. Yes, ma'am. A. I flew down and met my husband in 
Florida. 

Q. You flew down. Do you know how your husband got down 
there? A. Yes, sir. 


Q. How? A. In his automobile. 
* sd * Si 


130 Q. What time had you arrived at the apartment on that date? 


A. We lived there two weeks before. 
* ae * 
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135 Q. At the time the police started to search the place, did they 
--you knew at that time they were policemen, did you not? A. Yes. 
Q. Did they tell you what they were searching for? A. A gun. 
* *k * * 
REDIRECT EXAMINATION 
BY MR. CAREY: 
Q. Did you know your husband in July 1955 when this robbery 
allegedly took place? A. No, sir, I did not. 


Q. You were single at that time, were you not? A. Yes, sir. 
* * * * 


157 April 11, 1957 
159 (The jury was not in the courtroom when the following proceed- 


ings occurred: ) 
JOHN E. HODGES 


DIRECT EXAMINATION 
BY MR. CAREY: 
* ae * * 
Q. I direct your attention, Mr. Hodges, to April 29, 1956. 
Will you tell the Court where you were on that particular day? A. I 
was in my apartment of 3147 Greenview Avenue, Chicago, Illinois. 
Q. Who was with you in the apartment on that day? A. | My 


wife and my little girl. 
Q. How old is your little girl? A. At that time she was four 


years old. 
* * *x ae 


160 Q. Did there come a time on April 29, 1956, when you were 
accosted by the Chicago police? A. Yes, sir. 
Q. What time of day was it that you first saw the Chicago police 
on those premises in Chicago? A. As far as I can remember it was 
between 6:00 and 6:30--around 6:30. 
Q. Where were you at the time that you first saw any of the 
Chicago policemen? A. I was in my living room listening to the radio 


with my little girl. 
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Q. What, if anything, did they say to you and what did you say 
to them when you first saw them? A. When I first saw them I didn't 
know who they were, I asked, what's this all about ? 

Q. Were these men in uniform or were they not? A. No, sir. 

Q. You said, What's this all about?" What, if anything, did 
they say to you? A. They says, "You are coming with us." 

Q. What did you say to that, if anything? A. I said, 'What 
do you mean?" 

They said, Well, we are police officers." 

161 Q. Did they identify themselves at that time? A. Yes, sir, 
because I told them, "I don't know if you are police officers or not," 
and one of the officers pulled out a badge and showed me their badges. 

mt * * x 

162 Q. Did you invite them into your premises at any time? 

A. No, they was in before I knew anything about it. 

Q. Answer my question, please. Did you invite them into the 
premises? A. No, sir. 

Q. Did you give them permission to enter the premises ? 

163 A. No, sir. 

Q. Do you know of your own knowledge whether your wife in- 
vited them or gave them permission to come onto those premises ? 

A. No, I don't know if she gave them permission. 

Q. Ican't hear you. A. I don't know if she gave them permis- 
sion. Iam pretty sure she didn't though. 

Q. What time of day was this? A. Approximately 6:30-- 
between 6:00 and 6:30. 

Q. When were you taken from these premises and placed under 
arrest? A. Close to 6:30. 

Q. Where were you taken at that time? A. I was taken to 
police precinct--I believe it is Sheffield or Shepherd, something like 
that, the closest precinct to my home. 

Q. What, if anything, did the police do to you at that precinct 
when you were taken there? A. They just took me there and held me 
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there and went out looking for my borther and my stepfather. 
Q. How long did you stay at this precinct on Sunday, April 29? 
A. I imagine about 20 minutes. 
164 Q. What happened after the 20 minutes? A. They came back 
and took me to, I believe it is headquarters. 
Q. Where are headquarters located, if you know? A. It's right 
in the middle of town. 
Q. Inthe middle of the town? A. Yes, sir. 
Q. About what time was it that you arrived in headquarters, 
that is, the Chicago police? A. A little after 7:00. 
Q. What was done to you, if anything, while you were in the 
main police headquarters? A. They took me to the cell block and 
asked me some questions about the robbery. 
Q. About what robbery? A. Briggs Meat Company robbery. 
Q. What was your reply to their questioning about the robbery ? 
A. That I knew nothing of the robbery. 
Q. How long did they question you at the main police headquar- 
ters? A. Around half an hour, twenty to a half-hour. | 
Q. About what time of day was it that they finished interrogating 
you at that time? A. Approximately 8:00 o'clock. 
165 Q@. Then what happened after that when they left at 8:00 o'clock? 
A. Taken to a line-up. 
* * * a 
Q. What time of day or evening was it when you were taken in 
this line-up? A. About 9:00 o'clock. 
1K * * * 
166 Q. How long were you held in this line-up? A. About 10 min- 
utes, 15 minutes. 
Q. After the completion of your being in the line-up where 
were you taken then? A. Back to the cell block. 
Q. About what time of the evening was it then that you were 
taken to your cell block? A. I imagine about 9:30. 
Q. What happened after that, if anything? A. Back there I 
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went to sleep and they woke us up about--woke me up about 2:30 in the 


morning for another line-up. 

* * * * 

167 Q. How long--when did you leave the line-up? A. Abouta 
quarter to three, something around that time, 10 minutes to three. 

Q. At a quarter of three where were you taken? A. Back to 
the cell block. 

Q. When again were you interrogated by the police after being 
taken back to the cell block at 2:45 in the morning? A. In the morning, 
about 8:30 or 9:00 o'clock. | 

* x x * 

Q. Where were you taken, if you know? A. No, sir, I can't 
tell exactly where I was taken in the building. I was taken downstairs 
to another room. 

Q. Were there any other people in this room where you were 
taken two floors downstairs? A. Just some detectives. 

Q. How many detectives were there? A. Three. 

168 Q. What, if any, questioning did they ask of you at that time? 
A. They kept asking me questions about this Briggs robbery. 

Q. What did you say when they asked you about this Briggs 
robbery? A. I kept telling them I didn't know anything about the Briggs 
robbery. 

Q. Did you admit any participation in the Briggs robbery at that 
time? A. No, sir. 

Q. And how long were you kept in this room downstairs at 
8:30? How long were you kept in this room downstairs with the detec- 
tives? A. About a half an hour, maybe 45 minutes. I had no way of 
telling the certain time. 

Q. Liable to be about 9:00 or 9:15 in the morning, is that cor- 
rect, of April 30? A. Yes. 

Q. What happened after that, if anything? A. They took me 
back to my cell block. 

Q. How long did you stay in your cell block, Mr. Hodges? 





41 
A. Ihadno sooner got to the cell block than I went to another line-up. 
169 * * y x * 
Q. Where did this line-up occur? A. The same place as the 
others. 
Q. How long were you in the line-up? A. About 10 or 15 min- 
utes. 

Q. What time of day was it when you entered the line-up and 
what time of day was it when you finished in the line-up, to the best of 
your ability to recall? A. About 10:00 o'clock to about 10:15. 
Q. Were you questioned while you were in this third line-up? 

A. No, sir. 

Q. Were the lights on? A. Yes, sir. 
Q. At the completion of the line-up, what happened then? 
A. I went back to my cell block--I was escorted back to my cell block. 
Q. About what time of day was that, would you say? A.) It was 
right after the line-up--about 10:30 approximately. | 


Q. You arrived at your cell block at 10:30 o'clock in the morn- 


ing. Were you questioned by the police at all, while you were in the 
cell block at 10:30 inthe morning? A. Yes, sir, they came upjin the 
170 evening, I don't know exactly what time, and told me why didn't 
I just tell them, it really wasn't their trouble, it would just save mea 
lot of trouble when I got back to Washington. 
Q. What time of day was that? Estimate as best you can. 
A. Around 2:00 o'clock. 
Q. How many police questioned you in your cell block? |A. It 
was two of them. 
Q. Did you admit any participation in the Briggs robbery at 
that time? A. No, sir. 
Q. When were you again taken from your cell block or again 
when were you interrogated by the police after 2:30 o'clock in the 
afternoon of April 30? A. I believe it was the following morning I 





was interrogated again. 
Q. What time of the morning was it? Can you estimate |it ? 
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A. About 8:30. 

Q. Where were you interrogated? A. They took me back 
downstairs again. 

Q. Down to the detectives' room to which you referred earlier? 
A. Yes, sir. 

Q. What time of day was it, would you say? A. About 8:30. 

171 Q. How many police were present at that particular time? 
A. Three. 

Q. Are you able to identify any of the three? A. Oh, yes, if 
I seen them I could, yes, sir. 

Q. How long were you questioned by the police in your second 
trip to the detectives' room? A. About a half-hour, 45 minutes, 
approximately. 

Q. That is May 1st, is it not? A. Yes, sir--morning of May 
1st. 

Q. What time was it that you left the detectives' room to go 
elsewhere? A. 9:00 or shortly after. 

Q. Where did you go? A. Back up to the cell block. 

Q. When did you again leave the cell block on May first, 1956? 
A. LI believe it was on the first when they took me over to Cook County 
Jail. 

Q. What is the distance, if you know, between the police depart- 
ment where you were being confined and the Cook County Jail? A. Just 
an approximate guess I imagine it must be about, about around 8 miles, 
I imagine. 

172 Q. How did you go to Cook County Jail on May first? A. By 
automobile. 

Q. Who accompanied you at that time? A. Two officers. 


Q. Were you questioned or interrogated while you were making 
this 8-mile trip between police headquarters and Cook County Jail? 
A. They told me if I knew anything about it it would be best to tell 
them so it would be easier on me when I got back to Washington. The 
same thing they told me before. 
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Q. What was your reply? A. I told them I didn't have anything 
to do with it. : 
Q. What did they do with you if anything, over at Cook County 
Jail? A. I signed extradition papers over there. 
Q. What time of day was that? A. It seems to me like jit was 
around 1:30. 
Q. On May first? A. Yes. 
Q@. That is the afternoon? A. Yes, sir. 
Q. At any time between your arrest about 6:30 on Sunday even- 
ing April 29 and your being brought before--or when you signed this 
extradition paper, were you advised by the Chicago police that you 
were entitled to be represented by a lawyer or that you had certain 
173 constitutional rights? A. No, sir. 
Q. Were you ever advised that you had no right or you had no 
obligation to incriminate yourself under the Constitution of the United 
States? A. No, sir. 
Q. Did you ever discuss the Fifth Amendment with these police 
officers or detectives? A. I didn't discuss anything. I didn't know 
anything about law any way, whatsoever. 
Q. Did they ever suggest to you that you would be able to con- 
tact your wife or contact a lawyer during this time that you were con- 
fined and in the custody of the Chicago police? A. I have tried to 
get permission to contact my wife but I could never get permission to 
do that. 
Q. Whom did you ask? A. The officer in charge of the cell 
block up there. 
Q. What was his reply to your request for permission to talk 
to your wife? A. Nocalls are made going out. 
Q. What? A. Nocalls are to be made going out. 
Q. Did you ever ask the Chicago police to have a lawyer, or 


allow you permission to get in touch with a lawyer? A.) No, sir. 
* * * * | 


Q. When you signed this extradition paper, was it before a 
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judge in Chicago? A. Yes, sir. 

Q. Was it a federal judge or a state judge or a county judge? 
A. The marshal told me it was the federal judge, Chief Justice, he 
said. 

Q. Did you learn later that that was correct or incorrect? 

A. No, I never found any difference, no, sir. 

Q. Did you learn yesterday from the testimony of Officer-- 
Detective Fitzgerald, that you were not before a federal magistrate but 
instead you were before a county magistrate or chief magistrate of 
Cook County, Chicago, Illinois? Did you hear that testimony here yes- 
terday? A. I was under the opinion that he said it was a federal judge. 

@. Yesterday? A. Yes, sir. 

175 Q. Let me refresh your recollection and ask if he didn't sug- 
gest it was Chief Judge Hochkins or Hodgkins? A. I don't recall the 
name, sir. 

Q. I show you, Mr. Hodges, Government Exhibit No. 1, and 
ask if that is your signature on that particular exhibit. A. Yes, sir. 

Q. Will you read the first part of that so we can identify with 
particularity the judge before whom you appeared in Chicago at the 
time you signed this extradition paper? A. I, John E. Hodges, now 
in the custody of the Sheriff of Cook County, Illinois, has been produced 
by the said Sheriff before the Chief Justice of the Criminal Court to 
hereby certify that I freely and voluntarily agree to accompany mes- 
senger to -- that is blank. 

Q. Is that the man before whom you appeared at the time you 
signed this waiver ? 

Is this the paper you Signed at the time you were before that 
judge to which you referred earlier? A. I don't recall what the paper 
looks like but that is my writing. 

THE COURT: Excuse me, Mr. Carey. Will you read into the 
record at this point that entire exhibit so that I can have the benefit of 
what it says in its entirety ? 

MR. CAREY: Sheriff's Office of Cook County, Illinois, 
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176 Criminal Court Building, 26th Street and California Avenue, 
Chicago 8, Illinois. May 1, 1956. | 
John E. Hodges, now in the custody of the Sheriff of Cook County, 

Illinois, and having been produced by the said Sheriff before the !Chief 
Justice of the Criminal Court, do hereby certify that I freely and 


voluntarily agree to accompany messenger to--in the state of Wash- 


ington, D.C., for the purpose of answering to the charge of armed 
robbery there pending against me. Furthermore, I hereby waive all 
formality and.am willing to return to the state of Washington, D.C., 
with the said messenger with or without the governor's requisition or 
other papers legally necessary in such cases and exonerate Joseph D. 
Lohman, Sheriff of Cook County and all other officers of said depart- 
ment from any blame, compulsion or interference in this connection. 
John E. Hodges, Signature. Chicago, Illinois, May 1, 1956. I}hereby 
certify that the above agreement was signed in the presence of each 
of the undersigned and it was made without any compulsion of any kind 
whatsoever on the free desire of John E. Hodges. 

There is a signature, Your Honor, I think it is Wilke, Your 
Honor, under seal. 

cd * * * | 

177 Q. Mr. Hodges, when you were before this magistrate,| this 
state magistrate or county magistrate in Chicago, did that magistrate 
or anybody in that courtroom, either police, bailiffs, clerks or other- 
wise, advise you of your constitutional rights? A. I can't remember 
if he did advise me or not. I don't remember if he did. 
178 Q. Were you ever advised at this proceeding before this 

magistrate that you were entitled to be represented by counsel? 
A. No, sir. 

* * Pa * 

Q. At the completion of this proceeding where were you taken ? 
A. Toa cell block in Cook County Jail. 


x * * x 


Q. Were you interrogated by the police or by anyone during the 
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time you were ‘confined in this cell block in the Cook County Jail? 
A. No, sir. 

x cd e * 

179 Q. Government Exhibit No. 2 is a confession allegedly signed 
by you. Before you made this confession to Sergeant Greco and Wilson 
were you advised by either of those Washington detectives that you were 
entitled to be represented by a lawyer? A. No, sir. 

Q. After this confession was signed by you what was done to 
you then? A. | Taken back to the cell block at police headquarters. 

Q. Not to Cook County Jail? A. No, sir. 

Q. What time of day was it when you were taken back to the 
cell block in Cook County Jail? A. Between 1:30 and 2:00 o'clock. 

Q. I mean police headquarters. A. Between 1:30 and 2:00 

180 o'clock. 

Q. When again did you have any conversation with police offi- 
cers in Chicago after you were brought back to police headquarters 
the afternoon of May 2? A. Well, it was May the 3rd, was the next 
time I had an opportunity to talk to them. They was the Washington 
police. 

Q. What time of day was that? A. I believe it was about 12:00 
o'clock. 

Q. Were you confined in the police headquarters at the time you 
signed this alleged confession until you again saw the police the follow- 
ing day? A. Police headquarters? Yes, sir. 

Q. Were you interrogated by the Chicago police during the time 
you were in the police headquarters between May 1st and May 2nd? 

A. No, sir. 

Q. What conversation, if any, did you have with Mr. Greco and 
Mr. Wilson when they again saw you the following afternoon? A. They 
just told us that we was going to take a plane back to Washington. They 
had asked us if we wanted to take the plane. 

Q. Did you agree to that? A. Yes, sir. 

181 Q. When did you return to Washington, Mr. Hodges? A. I 
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believe it was right about 4:00 o'clock. 
Q. What date was that ? * 
A. May 3rd. | 
* * * * 
182 Q. Did you arrive in Washington on the afternoon of May 3 about 
4:00 o'clock? A. Yes, sir. 
Q. Where were you taken then? A. Police headquarters here 
in Washington. 
Q. Were you quizzed or interrogated by the police at police 
headquarters? A. No, sir--fingerprinted. 
Q. Were you ever confronted by Mr. Parks of the Briggs Com- 
pany in police headquarters? A. Yes, sir. | 
Q. What time of day was that? A. It could have been about 
4:30, quarter to five. 


Q. What was the conversation, if any, that transpired between 
the police and you when Mr. Parks was present in police headquarters 
in Washington May 3, in Washington, about 4:30 or 5:00 o'clock? 


A. With Mr. Parks? 
Q. Yes. A. Mr. Parks was in police headquarters in the rob- 
bery squad when Sergeant Wilson and Sergeant Greco brought us in and 
Sergeant Greco said, ‘"Well, here is the boys that robbed Briggs," 
and asked if he recognized us. 
183 Q. What did Mr. Parks say, if anything, at that time? 
A. Mr. Parks said I used to work for him, that he knew me. . 
Q. Did he identify you as having participated in the robbery ? 
A. No, sir. 
* 3 * * 
Q. How long did this take? A. About a half an hour. 
Q. What time did it conclude? A. Around 5:30. 
Q. Where were you taken then? A. To be fingerprinted and 
have our pictures taken. 
Q. Where were your pictures taken? A. Right in the Municipal 
Building, police headquarters. 
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Q. How long did that take? A. I imagine it took about, approxi- 
mately half an hour. 
Q@. What else besides having your picture taken occurred? 
184 A. Was fingerprinted and taken down to, I guess what they'd 
call cell block at headquarters. 
Q. What time was it when you were taken to the cell block in 
police headquarters? A. Between 5:30 and 6:00. 
Q. How long did you stay there? A. Until the following morn- 
ing. 
Q. Then what happened? A. Then went to, I believe, the 
Commissioner to be arraigned. 
Q. What was the date, before, you were taken before the U.S. 
Commissioner? A. May the 4th. 
Q. What time of day was it? A. Approximately 9:30, 10:00 
o'clock. 
Q. Ishow you, Mr. Hodges, a paper in the Court record which 
I shall ask the Court to take judicial notice of, which is identified as a 
record of proceedings in criminal cases. 
I ask you if this is correct, and I shall read it to you. 
Proceedings taken. Complaint prepared. Defendant was 
informed of the complaint and of his right to have a preliminary 
hearing and to retain counsel. Defendant was not required to 
make a statement and was advised that any statement made by 
him may be used against him. Defendant was advised of his 
right to cross-examine witnesses against him and to introduce 
evidence in his own behalf. 
Was that the first time that you were advised of your right to 


be represented by counsel by any judicial officer? A. Yes, sir. 


Q. Subsequently you were represented by counsel, were you 
not, at a later period? A. Ata later period, yes, sir. 

* cd * * 

Q. You were arrested on April 29, 1956, between 6:00 and 7:00 
o'clock in the evening. You were arraigned before a U.S. Commissioner 
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here in the District of Columbia on May 4, 1956, at about 10:00 o'clock 
in the morning. That is the first time, between that 6-day period, in 
which you were advised that you were entitled to be represented by an 
attorney? A. Yes, sir. 

186 Q. It is the first time any judicial officer advised you that you 
could not be compelled to testify against yourself, is that correct? 
A. Yes, sir. 

Q. Prior to that time were you aware of your constitutional 
rights under the Fifth Amendment to the Constitution? A. I wasn't 
aware of any rights. 
Q. Prior to that time, May 4, 1956, were you aware of the 
fact that you were entitled to be represented by a lawyer? A. I 
imagine I was aware of it. I just didn't think of it. 
Q. Mr. Hodges, I direct your attention to the evening of 
April 29, 1956, when the Chicago police arrived, you first saw them, 
did you see any guns at all at that time? A. Yes, sir, I seen two guns 
pointing straight at me. 
Q. Who pointed those guns at you? A. Two of the officers. 
Q. What, if anything, did the police say to you that had these 


guns drawn? A. They wanted, --they were going to take me to head- 


quarters to ask me some questions about the Briggs robbery in Wash- 
ington, D. C. 

x * sg oe 

188 Q. Mr. Hodges, were you frightened during the time that you 

were arrested? A. I was at first when I seen the guns pointing|/at me. 

* * ss * 

CROSS EXAMINATION 

BY MR. McLAUGHLIN: 

* * 2K * 

Q. You had two guns in that room in that suitcase, did you not? 
A. Yes, sir. 


* * * * 


189 Q. You had bullets, that is, slugs, in that suitcase, too|, is that 








right? A. Yes, sir. 
* cs *x cd 
195 Q. When the officers came in, how many officers came in 
196 your room? A. Two officers. 
ok * * * 
Q. What did they say about the robbery? A. That it hap- 
pened in Washington, D.C. , and that I was wanted. 


* * * * 


197 Q. What discussion did you have with Officer Fitzgerald in 


your room about the Washington robbery? A. They just going to take 
me down to question me about it. 

198 Q. Was anything else said at that time? A. Yes, they said 
they had a warrant for my arrest but they didn't show any warrant for 


my arrest. 

Q. Warrant for your arrest for what? A. Robbery. 

Q. You knew when they took you out of that room, did you not, 
that they were arresting you for a robbery in Washington here? A. I 
didn't know what they was arresting me for. They said my car and 
then they did mention something about the robbery, so I didn't know 
which was what. 

Q. You were in Washington about July 30 of 1955, were you not ? 
A. Yes, Iwas. 

Q. You had worked at Briggs some time prior to that, had you 
not? A. Yes, sir. 

Q. Didn't you read in the newspapers on or about that time that 
Briggs was robbed? A. Yes, sir. 

Q. So that when these police talked to you in Chicago on April 
29 and told you that you were being arrested for the Briggs robbery you 
knew there had been a robbery, did you not? A. Yes, that's right. 

199 Q. Did you ask them any questions as to why they were arrest- 

ing you or what evidence they had against you? A. They said they had 
a warrant for my arrest. 

Q. So at that time you knew that you were being arrested for a 
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robbery here in Washington? A. That's right. 
Q. When they brought you down to police headquarters how many 
guns did they take out of your room? A. One gun. 
Q. When you arrived in Washington, did your brother arrive 
with you? A. Arrived in Washington? 
Q. Or, Chicago, rather--Frank? A. When we first got to 
Chicago ? | | 
Q. Yes. A. Yes, sir. 
Q. Did your brother Frank also carry a gun? A. No, Sir, 
my brother doesn't have any permit or anything to carry a gun, doesn't 
even have a gun. 
Q. Do you know whether or not in Chicago any guns were re- 
covered from him? A. Yes, sir, a gun was recovered from him. 
@. When the police brought you down to police headquarters 
did they fingerprint you, in Chicago? A. About six times. 
200 Q. On the night of April 29, 1956, did they fingerprint you 
when they brought you down? A. Yes, sir. 


Q. Did they put you ina line-up that night? A. Yes, sir. 
* * bs * 


Q. I say, when the police, that is, the Chicago police, put you 
in the line-up on April 29, it was for the purpose to see if you could be 
identified for any local crimes, that is, Chicago crimes, isn't that 
right? A. I believe so. 

Q. When they brought you to police headquarters on April 29th, 


did you see your brother Frank there? A. No, sir. 
* 4 * *x 


201 Q. You say that the Chicago police questioned you about the 
Briggs robbery here in Washington, is that right? A. Yes, sir. 
Q. Did you ever make any admissions tothem? A. No, sir. 

Q. That you had committed that robbery? A. No, sir, I had 

no admissions to commit. [ Sic] 
Q. My question is, you made no admissions to them? A. No, 
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Q. The police of Chicago, that you had committed the Briggs 
robbery, is that right? A. That's right. 

Q. These police that talked to you, what did they--how did they 
question you about the Briggs robbery? What did they say to you? 

A. They was trying to put words in my mouth, trying to make me say 
202 I said-- 

Q. Tell me what they said to you. A. I don't recall the words 
they said to me. 

Q. What do you mean when you say they tried to put words in 
your mouth? What words did they try to put in your mouth? A. That 
I did it. 

Q. Is that all they said, you did it? A. No, they did more than 
that. 


Q. Tell us what they said. Tell us the words that they put in 
your mouth. A. They said, ‘You know that you did it. You better 
come out with it, just as well tell us so it will be cleared up now and 
it will save you a lot of hard time when you get back to Washington, 


D.C. They were stressing that point very, very much. 

Q. Is that all they said to you? A. No, they said other words, 
all come in together with-- 

Q. What were the other words? Now, tell what they said to 
you. A. I don't remember the words. They were trying to get a con- 
fession out of me. That's all I know. 

Q. Is that all they said, that you better tell what happened? 

203 A. No, that's not all they said. 

Q. What did they say? Tell me everything they said to you, 
trying to put words in your mouth. A. They wanted to know--they 
said they knew I did it, to name who was with me, come clean, it would 
be easier on me when I got back to Washington, D. C. They had my 
stepfather there. He was supposed to be in it. They was going to let 
him be the ring leader. Of course they had to release him, I think; 
the next day, because they didn't have no warrant for him. They had 
him there too. 





53 
They tried to put the blame on my brother, my stepfather and 


aK * * * 


Q. When did you tell the Chicago police that you would 


come 


204 back to Washington voluntarily? A. When didI tell the Wash- 


ington police? 
Q. No, the Chicago police. A. It was on May first. 


Q. Had you told the Chicago police at any time prior to May 


first that you would come back to Washington voluntarily? A. 


Told 


them the first day they picked us up if I had to go there to clear myself 


I would go to Washington to clear myself. 


Q. So you say you told them on April 29th that you would come 


back voluntarily, is that right? A. That's right. 
ae * * x 


205 Q. All right, from the time--that is, from April 29th up until 
May 1st when you appeared before this Chief Judge out there, these 
different line-ups that you were put in, they were for the purpose of 
identifying you in local Chicago crimes, isn't that right? A. I imagine 


so, yes, sir. 


Q. No witnesses from Washington were ever brought to|identify 


you for the Briggs crime, were there? A. No, sir. 


Q. When you were in these line-ups were there any questions 
asked you, asked of you? A. Not a word was spoken to me, no, sir. 
Q. In other words, you and four or five more just walked out 


in the line and stood there, isn't that right? A. That's right. 
Q. When my friend says the lights--those lights in that 


line-up, 


as you came out, those lights weren't flashed right on you, were they? 


A. You mean in the face? 
Q. Yes. A. No, sir. 


Q. In other words, as you walked out in the line-up it wasn't 
any brighter than this room right here, isn't that right? A. No, it 
206 was a slight bit brighter than that. It is the same as it is in 


the Washington, D.C., line-up, the lights. 
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Q. Those lights are not flashed right on you, they are not like 
television--they are not for torture or anything like that? You are not 
inferring that, are you? A. No, sir, Iam not. It is not torture. 

Q. On May 1st you were brought before this judge, isn't that 
right? A. Yes, in Chicago. 

Q. When you were brought before him you knew why you were 
being brought before him, did you not? A. Yes, sir. 

Q. At the time that you were brought before him did the judge 
ask you any questions? A. Yes, sir. 

Q. Did the judge tell you at that time that you didn't have to go 
back to Washington if you didn't want to? A. Oh, yes, sir. 

Q. He told you at that time, did he not, that if you did not go 
back voluntarily the District of Columbia would have to extradite you? 
A. He told me that I didn't have to sign the extradition papers, and if 

207 I didn't want to come back he says that they cannot take me back. 
I told him I want to get back, I wanted to clear my name, I said, "I have 
a family, I want to get back there and clear my name so I can go back 
to work." 

Q. Noone, either the Chicago police or the Washington police, 
made any attempt to force you back to Washington, is that right ? 

A. No, they didn't force me, no, sir. 

Q. So anything pertaining to coming back to Washington was 
done voluntarily on your part? A. Yes, sir. 

Q. I believe Government Exhibit 1 was signed by you and 
signed voluntarily, is that right? A. That's my handwriting, yes, sir. 

Q. When you say that is your handwriting, didn't you sign that 
waiver? A. I signed a waiver, yes, sir. 

Q. You knew what you were signing at that time, did you not ? 
A. To the best of my knowledge at that time ,yes, sir, it was to extra- 
dite me back to Washington, D.C., and they had my permission. 

Q. Up until the time, which was on May 2, I believe, when you 
first saw Officer Greco and Officer Wilson-- A. May 2nd, yes, sir. 


208 Q. --had you made any confession or any admissions to any of 
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the local Chicago police of the crime of robbing Briggs? A. No, sir, 
but they tried to get some out of me. 

Q. What? A. No, sir, I made no confession. 

Q. What do you mean they tried to get something out? A. They 
seemed to want to have something to hand to the Washington police when 
they got there. 

Q. Tell us what they tried to do to do that. A. Tried to geta 
confession out of me. 

Q. What did they say or do to you to get the confession? 
A. Roughed me up a little bit. 

Q. How? A. With their hands. 

Q. How did they rough you up? A. Hit you. 

THE COURT: What did they do? 

THE WITNESS: Hit me. | 

THE COURT: How did they hit you? Tell us about that, 

THE WITNESS: Hit me in the stomach, slapped me on the back 
of the neck, and the side of the head. 

209 BY MR. McLAUGHLIN: 

Q. When did they do that? A. They did that on three different 
occasions. 

x * * * 

Q. Allright. Did Officer Fitzgerald, here, ever lay a hand on 
you? A. No, sir. 

Q. When Officer Greco and Officer Wilson came to see you that 


was about what time on May 2? A. It was about 1:00 o'clock, approxi- 
mately 1:00. 
Q. Where were you at that time? A. Iwas in the--they 
brought me from Cook County Jail to Detective Headquarters, Detective 
Officer. 
Q. What happened when you saw Officer Greco and Officer 
Wilson? A. They took me ina little room right off the headquarters 


room, a little room on the side. 
Q. What did they say to you? A. They said that they had 
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warrants for my arrest in Washington, D.C., for the robbery of Briggs 
210 Meat Company. 

Q. What else did they say to you? A. They asked me ifI did 
it. I told them no, I did not do it. 

Q. What else was said at that time, either by you or the police ? 
A. They said that they knew I did it, just wanted me to sign a confes- 
sion saying I did. I told them I didn't do it and I wasn't going to sign 
any confession. They said, "We got a confession here from Straymer," 
and asked me if I knew Straymer and I told them I did--and from my 
brother Frank. And they showed me them. I readthem. And said, 
"Now, are you ready to make a confession?" 

I told them no, I don't know anything about those confessions," 
I said, "But I didn't have anything to do with it and I am not going to 
sign any confession.” 

They said, "Well, John, the best thing for you to do is to sign 
a confession, make it easier on you, we're going to get you back in 
Washington anyhow and everything will come out and you are going to 
get a real stiff sentence.” : 

I told them I wouldn't sign. He said, “If that is the case we will 
just have to turn you back to the Chicago police." 

I said I had no confession "but give me their confession and I 
will copy from theirs." 

211 He said, "No, I want it in your own words." 

I told him I didn't have my own words to put into a confession 
because I didn't do it. 

So he handed me, I believe it was Straymer's confession and I 


--not the exact words, but I quoted from that as Straymer had impli- 


cated me and I believe it was Sergeant Wilson typed it down. 

Q. You say that the police, that is, Officer Greco and Officer 
Wilson, showed you your brother's confession, is that right? A. Yes. 

Q. And did they show you a written confession by Straymer? 
A. Yes, sir. 

Q. And both of those confessions involved you, is that right ? 
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A. That's right, yes, sir. 
Q. After you saw those two confessions did you make a |confes- 
sion? A. I quoted Mr. Straymer's confession to make-- 
Q. Ishow you Government's marked for identification No. 2. 
MR. CAREY: We will stipulate as to that, Your Honor. 
* ak * * 
212 Q. I believe I was showing you Government Exhibit No. 2, the 
statement. I ask you, the information that is in that statement, did you 
get that from the confessions of your brother and the other co-defendant ? 
A. From the other co-defendant ? 
Q. Straymer. A. Co-defendant Straymer? 
THE COURT: Does the record show now that he has read this 
statement from beginning to end? 
Have you read this statement ? 
THE WITNESS: Yes, sir. 
THE COURT: Just so the record shows that. 
BY MR. McLAUGHLIN: 
Q. Did you read it after Mr. Wilson typed it? A. Yes, sir. 
213 Q. Did you sign it after you read it when Mr. Wilson handed it 
to you? A. Yes, sir. 


* * * * 


217 THE COURT: I have to rule as a matter of law at the proper 
time whether or not I feel first that the police officer in Chicago, when 
he received the information from Washington--that has all been gone 
into--whether or not he had probable cause to believe that a felony had 
been committed, whether or not he had the right to arrest without a 


warrant, whether or not that arrest was legal, whether or not the 
search incidental to that arrest was legal, and then the following ques- 
tion is whether or not, as I understand it, the man was held in)custody 
too long. I think you will raise that. 
MR. CAREY: That is correct. 
THE COURT: And the question of whether or not the confession 
should be admitted. 








58 

I believe that I have a right and I intend to do it, frankly, to 
listen to any evidence that the government can show of an impeaching 
nature insofar as this confession is concerned. He said in effect--I 
mean the defendant, as I understand his testimony--that he was shown 
the confession of Mr. Straymer and that he made his confession or 
made a statement, put it that way--I want to find out, frankly, and I 
intend to ask him some questions on this confession after Mr. Mc- 

218 Laughlin finishes, what he told about the alleged confession on 
a prior occasion. I think I am entitled to all of these facts in order 
that I might make up my mind not only as to the voluntariness of the 
confession, if it was voluntarily made, but on several matters in the 
trial. 

I don't see that there is any harm being done to this man. He 
is notinthe presence of the jury. Asa matter of fact, he may not even 
take the stand. I don't know. I think you indicated he would not take 
the stand, is that correct? 

MR. CAREY: That is correct. 

THE COURT: I can assure you he is not being prejudiced in 
my mind by this evidence andI think I can sift this evidence and make 
up my own mind at the proper time in connection with the ruling Iam 
going to make. 

MR. CAREY: I understand your position. 

THE COURT: You may proceed. 

BY MR. McLAUGHLIN: 

Q. You do remember appearing before Judge Curran, do you 
not, on your motion to withdraw your plea of guilty? A. Yes, sir. 

Q. Do you remember you took the stand in that hearing, did 
you not? A. Yes, sir. 

219 Q. And Judge Curran at that time asked you about your con- 
fession, did he not? A. Yes, sir. 

Q. And didn't you tell him at that time that the information in 


this confession was told to you by the Chicago police? A. No, sir. 
Q. Didn't he then say that you told the probation officer the 
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same statement as the confession, and didn't you tell him at that time 
that the Chicago police told you to say what was in the confession ? 

A. Yes, sir, I didn't say I got-- 

* * * * 
THE WITNESS: I didn't say that the Chicago police give|me that 

information. I said the Chicago police told me I better repeat that to 
anyone that wants to know anything about this case, stick to that 
The judge said, "They are not here. They can't harm you here} 
No, he said, "The Washington police are not going to harm you. 
I said, "I know, it is the Chicago police that told me." 
He said, "They are there. They are not going to mess with you." 
* * * * 
Q. When did the Chicago police see this confession, if you know? 
. No, I don't know. 
Q. They weren't present when you signed it, were they 
They were right outside the door. 


Q. They weren't present in the room when you signed it? 


. There was no closed doors. 
Q. As far as you know, did you see any of them read it? 
A. No, sir, I did not. 
Q. So as far as you know they have no information of what is 
contained in this statement, is that right? A. I took it that they did. 
Q. Why did you take it that they did? A. When they told me 
to stick to that confession. 
Q. What else did they tell you about sticking to the confession ? 
A. They just told me I better stick to the confession. 
Q. Why? Didthey say why? A. No, the way he said it I knew 

why. 
* * * Sid 
223 Q. Did the police ask you--that is, Greco, ask you whether or 
not you would come back by airplane? A. Yes, they did. 
Q. What was the treatment of the Washington police in |Chicago, 
to you? A. Treatment of the Washington police? 
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Q. Yes. A. In what way do you mean, sir? 
Q. Any way. A. Well, as far as I am concerned they treated 


me very nice. 

Q. Officer Greco and Officer Wilson, you say, during the time 
you were with them in Chicago, they treated you very nice, is that 
right? A. That's right. 

Q. Coming back in the plane did they talk to you about the case? 
A. We had conversation mostly pretty near all the time about para- 
chute jumping. 

THE COURT: Parachute jumping? 

THE WITNESS: Yes, my brother was a paratroop jumper and 
they were asking him a lot of questions about jumping. 

224 BY MR. McLAUGHLIN: 

Q. They didn't question you at all on the way back? A. No, 
sir. 

Q. When you got back to police headquarters in Washington, 
you saw Mr. Parks? A. Yes. 

Q. You knew Mr. Parks? A. Yes, sir. 

Q. You had worked with him prior to this time? A. Yes, I 
knew Mr. Parks and just about everybody there. 

Q. What? A. I knew Mr. Parks and just about all the employees 
there. 

Q. You were asked to read this confession to Mr. Parks, were 
you not? A. Yes, sir. 

Q. Did you do that? A. I did. 

Q. Did you say anything to Mr. Parks that the contents of this 
confession was not true? A. No, I did not. 

Q. Did you make any complaint to him about your treatment 
by the Chicago police and that was the cause of this statement? A. No, 

225 I did not. 
Q. And you signed this confession again after you read it to 
Mr. Parks, isn't that right? A. Yes, I believe Sergeant Greco asked 
me to sign it again in front of Mr. Parks. 
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Q. That was after you read it to Mr. Parks? A. Yes. 
Q@. And no abuse--that is the police didn't abuse you in any way 
at that time? A. No. Mr. Greco--Sergeant Greco and Sergeant Wil- 
son never did abuse me. 
Q. When you signed this statement in Chicago you read/the 
first part, did you not, that you do not have to make the statement but 
if you do the statement can be used for or against you if this case goes 
to trial? A. Yes, sir, I believe I did read that. 
Q. That was on the paper at the time that you signed it, isn't 
that right? A. To be frank with you, I don't remember it was, but if 
it was on there I read it. 
Q. Take a look at it. Can't you see that it was on there at the 
time that you signed it? A. It appears to be on there. 
Q. And it was on the time that you read the statement to Mr. 
Parks in police headquarters, isn't that right? A. I believe so. 

226 Q. Do you have any doubt? A. Yes, sir, but I don't definitely 
remember if it was on there. Iam not saying it was not on there. I 
just say there is a doubt in my mind that it was. 

Q. I will ask you again to take a look at the paper. 
MR. CAREY: I object. That question has been asked previously. 
THE COURT: Well, I think I will let him ask it again. 
MR. McLAUGHLIN: There seems to be a doubt in his mind. 
BY MR. McLAUGHLIN: 
Q. Was that the same paper you signed in Chicago? A. Yes, 
that's my handwriting. 
Q. Is that the same paper you signed in Washington in front af 
Mr. Parks? A. Yes, Mr. Parks' name right here. I signed under- 
neath his name. 
Q. Is there anything from that paper that would indicate that 
that first paragraph was not on it at the time you read it to Mr| Parks? 
A. No, there is nothing on here to indicate that, no, sir. 


Q. I believe you testified on direct examination that all during 
227 this time that you knew that you could have a lawyer if you 
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wanted one, is that what you said? A. I believe that is what I said, 


yes, sir. 

* * * * 

THE COURT: Mr. Hodges, I notice on the last line here you 
said, "I have finished high school and can read and write ,"' correct? 

[ Witness nodded. ] 

THE COURT: Where did you go to high school ? 

THE WITNESS: Tampa, Florida. 

THE COURT: Is that your home? 

THE WITNESS: Washington, D.C., ismy home. I have been 
going back and forth to Tampa, Florida. My mother lives there and 
my father was living here. 

THE COURT: How old are you? 

THE WITNESS: 29 years old. 

THE COURT: At the time of this alleged offense in '55, you 
were 27, about? 

THE WITNESS: Yes, sir. 

THE COURT: You knew, did you not, that by the time they got 
you back in Washington, from your experience and knowledge of affairs 
and all, you knew that if you wanted a lawyer before you made this 

228 statement you could have gotten one, did you not? 

THE WITNESS: It didn't occur to me, Your Honor. 

THE COURT: While the police had you in custody on the plane 
they had the handcuffs off of you, did they not? 

THE WITNESS: Yes, sir. 

THE COURT: And they were having, were they not, a friendly 
discussion with you, on the way back to Washington? 

THE WITNESS: Yes, sir. 

THE COURT: And you were talking about parachute jumping, 
I think? 

THE WITNESS: Yes, sir. 

THE COURT: No conversation was had about the alleged rob- 
bery ? 
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THE WITNESS: No, sir. 
THE COURT: In Chicago, now, there was somewhat of a delay 
because of the fact that the police officer had some difficulty--that is, 
Mr. Greco, of Washington--were there two of them that came out 
there, Mr. Greco and Mr. Wilson? 
THE WITNESS: Yes, sir. 
THE COURT: Were they having some difficulty getting four 
seats together to come back on the American Airlines ? 
THE WITNESS: Yes, sir. They told me that on the first, I 
believe it was, they told me they couldn't get--I asked them when 
229 would we be going back? I was anxious to be going back, 
They said, "We would like to go today but we can't get any 
reservations. We will try to get some for tomorrow." 
THE COURT: That more or less delayedthem. That required 
them to stay in Chicago another day? 
THE WITNESS: Yes. 
THE COURT: Because they couldn't get reservations until the 
following day. 
THE WITNESS: Yes. 
THE COURT: You were advised of that fact ? 
THE WITNESS: Yes. 
THE COURT: And you realized that that was causing somewhat 


of a delay in not bringing you back to Washington, isn't that true? 
THE WITNESS: Yes, sir. 
THE COURT: As I understood your testimony, you never did 

admit to the Chicago police your participation in this robbery of the 


Briggs Company in Washington, is that true. 
THE WITNESS: That's true. 
THE COURT: Did you ever admit to the Washington police in 
Chicago that you participated in this robbery ? 
THE WITNESS: That's where that statement was made, 
230 THE COURT: This statement was made in Chicago? 
THE WITNESS: Yes, sir. 
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THE COURT: And signed in Chicago? 

THE WITNESS: Yes, sir. 

THE COURT: And where was it made in Chicago? 

THE WITNESS: In-- 

THE COURT: Office of the robbery detail, Chicago, Dlinois 
police department? That was made out there? 

THE WITNESS: Yes, sir. 

THE COURT: Were any threats used against you before it was 
made ? 

THE WITNESS: Mr. Wilson and Mr. Greco? 

THE COURT: Yes. 

THE WITNESS: No, the only thing they said that scared me they 
said that, "If you don't make one we will just have to turn you back over 
to the Chicago police," so I told them to give me one of the confessions 
and "I will just make one from that.” 

THE COURT: You knew, did you not, what their purpose was 
for being in Chicago? 

THE WITNESS: To bring me back to Washington. Yes, sir. 

THE COURT: Have you ever had a lawyer in connection with 
any other matter? I am not talking about any other case if you were 
involved. Have you ever had a lawyer before ? 

231 THE WITNESS: Several cases, yes, sir. 

THE COURT: You knew what your rights were in connection 
with obtaining an attorney, didn't you? 

THE WITNESS: I didn't know anything about the rights. I 
imagine I did, Your Honor, but I just didn't think about a lawyer or 
anything. I was just thinking of getting this thing cleared up, get to 
Washington and get it cleared up and get back there. 

THE COURT: I think you said in one part of your testimony, 


I believe, you correct me if Iam in error, that you knew that you 
were entitled to be represented by a lawyer, but you did not think of it, 
did you say that in answer to somebody's question. 

THE WITNESS: Yes, sir, I believe so. 
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THE COURT: Either your lawyer or Mr. McLaughlin? 
THE WITNESS: Yes, sir. 
THE COURT: That you knew you were entitled to be represented 
by a lawyer, but you did not think of it? 
THE WITNESS: Yes. 
THE COURT: That is all. 
Have you concluded the evidence on this particular point? 
MR. CAREY: Yes, sir. 
THE COURT: Mr. Carey, will you now summarize your rea- 
sons why you feel the Court should not make its ruling at this 
time in the manner I have already indicated. 
After I have heard you I will hear Mr. McLaughlin and Iwill 
make my ruling. 
* * a * 
250 THE COURT: The Court is ready to rule on the motion. 
251 First of all, I will direct my remarks to the legality of the 
arrest without a warrant in Chicago. The Supreme Court in Brinegar 
vs. U.S., 338 U.S. 160, had this to say: 
"The test by which the propriety of an arrest without a 
warrant is to be judged has been defined with great particularity 
in this case. The Supreme Court pointed out that the standard 
of proof required for probable cause is far less stringent than 
that required to establish guilt, that nothing more is required 
to justify an arrest than that the circumstances known to the 
officer by personal observation or by information be such as 
would justify a man of reasonable caution in the belief that an 
offense had been committed, that the existence of probable 
cause must be determined in all cases by an act of judgment 


performed in the light of the particular situation and with ac- 


count taken of all the circumstances." 

The Court cites U.S. vs. Rabinowitz, 339 U.S. 56, and the 
Brinegar and Rabinowitz cases were specifically followed by the U.S. 
Court of Appeals in the District of Columbia in rendering its decision 
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in the case of Mills vs. U.S., App. D.C. 365. 
It is difficult to find any two cases that are on all fours with 
252 respect to the facts and circumstances of each case. 

I think every lawyer will practically agree on that. There is 
some difference or variation in the circumstances and facts and other 
things. 

I am going to conclude as a matter of law, No. 1, that the offi- 
cer did have probable cause for the arrest in Chicago without a warrant 
of arrest; two, that as an incident to that lawful arrest, he had a right 
to make the search and seizure which he made. 

Iam going to rule that in this case I do not believe that there 
has been shown by evidence, substantial credible evidence, testimony 
that there was any unnecessary delay, and therefore it follows if there 
was no unnecessary delay in the arraignment, therefore the confession 
will be admitted. 

I have decided those three points. At the proper time I will 
instruct the jury on the question of confessions. They can decide 
whether it was voluntarily made or involuntarily made. 

That, in effect, sums up my ruling in this case. 

We will take our recess now until 1:45. 

Is there anything further you think the Court has not covered? 

MR. McLAUGHLIN: No, Your Honor. 


* * * 


AFTERNOON SESSION 


[The jury returned to the jury box. | 

THE COURT: Are you ready? 

MR. McLAUGHLIN: Yes, Your Honor. 

MR. CAREY: Your Honor, could we have just about two 
moments ? 

THE COURT: Take all the time you need. 

Mr. McLaughlin, are there any witnesses in the court who 
haven't testified? 
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MR. McLAUGHLIN: No, Your Honor, but I believe some of 
those are in the courtroom who have testified who will be recalled. 
* * * * 
255 HAROLD P. PARKS 
was recalled as a witness by the government 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
* * * * 
257 Q. After this robbery on July 30, 1955, did there come a time 
when you saw the defendant John Hodges after that? A. Yes, sir. 
Q. Can you recall the approximate day and date that you saw 
Jobn Hodges after July 30, 1955? A. It was early in May of 1956. I 
believe it was the 2nd or 3rd day of May when he was returned from 
Chicago by the Washington police. 
Q. Where did you see the defendant John Hodges on that date? 
A. At police headquarters here in Washington. 
Q. Do you recall whereabouts in police headquarters you saw 
him? A. In the robbery squad room. | 
Q. Can you tell us the approximately time that you saw John 
Hodges? A. I would say it would be about 4:30, quarter to five in the 
afternoon. 
Q. Did you talk to John Hodges at that time? A. Yes, sir. 
Q. I will show you Government Exhibit marked for identifica- 
tion No. 2. 
258 I will ask you whether or not you can identify that. Just yes or 
no. A. Yes, sir. 
Q. On May 2 of 1956, while you were in police headquarters 
in the robbery squad in the presence of John Hodges--who else was 
present ? 
MR, CAREY: I think Mr. McLaughlin inadvertently identified 
the wrong date. It is May 3rd. 
THE WITNESS: May 3rd. 
BY MR. McLAUGHLIN: 
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Q. Who else was present at that time? A. Detectives Greco 
and Wilson of the robbery squad. I think there were some other police- 
men around. I didn't pay any attention to who they were. 

Q. At that time did you see Government Exhibit marked for 
identification No. 2? A. Yes, sir. 

Q. In whose possession was Government Exhibit for identifica- 
tion No. 2 when you saw it on May 3rd at police headquarters? A. I 
believe Detective Wilson showed it to me first. I believe it was Wilson. 

Q. Did you see it in anyone else's hands there at the time ? 

A. Well, Isaw Mr. Hodges. 
259 Q. When you say Mr. Hodges you are referring to whom? 
A. The defendant in the case. 

Q. Do you see him in court here today? A. Yes, sir. 

Q. Will you point him out? A. Sitting between the two attor- 
neys. 

Q. May the record show he identifies the defendant. 

THE COURT: It may so show. 

BY MR. McLAUGHLIN: 

Q. What did you see John Hodges do with Government Exhibit 
for identification No. 2? A. He read it over at the request of the 
police officers. He read it over in front of me. They requested that 
he read it in front of me. 

Q. Did he read it infront of you? A. Yes, sir. 

Q. After the defendant read it in front of you did he sign it in 


your presence? A. Yes, sir, I believe that Sergeant Greco--well, he 


wrote on there that this statement was read in front of me and put the 
time and date and Mr. Hodges signed it. 
Q. Did you sign it at that time? A. I signed it as a witness, 
yes, sir. 
MR. McLAUGHLIN: That is all I have. 
260 CROSS EXAMINATION 
BY MR. CAREY: 


* * 
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262 Q. Mr. Parks, Government Exhibit 2, you say you saw in the 
hands of Mr. Hodges, the defendant, on May 3rd, about 4:30 o'¢lock 

in the afternoon, is that correct? A. Yes, sir. 

Q. You saw him read that exhibit, is that correct? A.| Yes, 


Q. Did he read it aloud or did he not? A. He read it aloud. 
Q. You mean he read it so everybody could hear? A. He read 
in a sort of a low tone. We were sitting around a desk, as I recall. 


He didn't speak very loud. 
* * ok aK 


Q. So he was in quite strict custody, is that correct, at the 
time when he was handed this Government's Exhibit No. 2? A. Yes, 


sir. 


Q. Did these police officers say anything to him at the time he 
was handed Government's Exhibit No. 2? A. He was requested by, I 


believe, Greco, to read it in front of me as I was the complaining wit- 


ness. 
* * * * 
Q. You didn't know the circumstances under which this Gov- 
ernment's Exhibit No. 2 was secured from the defendant Hodges, is 
264 that correct? A. No, sir. 
Q. You didn't know whether this man was arrested on April 29th, 
you didn't know whether he was in the custody of the police on April 
29th, you didn't know whether he was arrested on April 30th and in the 
custody of the police on April 30th. The same thing prevails as to 
May 1st, May 2nd, and May 3rd, is that correct? A. Toa limited 
degree, sir. I knew that he had been arrested in Chicago previously , 
and I believe I had been told that he was arrested in Chicago on Sunday. 
Q. Did you know the date and circumstances under which this 
man was arrested prior to May 3, 1956? A. No, sir, I did not. 
Q. You did not know whether this Government Exhibit No. 2 
was secured voluntarily or involuntarily from Mr. Hodges, is that 
correct? A. I know nothing about it, sir. 
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Q. You didn't know whether coercion or pressure was exer- 
cised on this defendant or not when he signed that, when he signed that? 
A. No, sir. 

Q. In other words, Mr. Parks, you don't know anything about 
the manner in which this Government's Exhibit No. 2 was secured? 

265 A. No, sir, I don't. 

Q. You have no information at all, is that correct, as to how 
that Government Exhibit No. 2 was secured? A. No information at all 
as to how it was secured, sir. 

Q. So you placed your signature on that exhibit on the afternoon 
of May 3, 1956, about 4:30 in the afternoon, is that correct? A. Yes, 
sir, I did. 

Q. 5:30 p.m.? A. 5:30. 

Q. Does that confession indicate that it was signed on May 2, 
1956, at 3:35 p.m.? A. It says it was completed at 3:35 p.m., May 2, 
1956. 

Q. Did you read that before you affixed your signature to that 
paper? A. I read the statement, yes, sir. 

Q. Did you askthe police where that confession was secured? 
A. No, sir, I did not. 

Q. Did you ask them where it was secured? A. Well, when I-- 
after Mr. Hodges had read it and I looked at it myself I saw that this 
Chicago up here--I mean I saw this up here. 

* * * 

266 REDIRECT EXAMINATION 

BY MR. McLAUGHLIN 

Q. Just one question. During any of the time that the defendant 
was in your presence in police headquarters with reference to reading 
that statement’, did he make any complaint to you that the police had 
abused him in'any fashion? A. No, sir, he did not. 

Q. Did he say anything to you that that was not his confession, 
that it was not voluntary upon his part? A. No, sir. 


Q. Did he say to you at any time that anyone had told him to say 





71 
267 what was in that statement? A. No, sir, he didn't say anything 
at all. 
Q. Was there anything about his demeanor or his actions during 
the time that he read that statement to you that would indicate to you that 
it was not a voluntary statement? A. No, sir, there wasn't. 
MR. McLAUGHLIN: That is all. 
* * * 
268 CHARLES FITZGERALD 
was called as a witness by the government and, having been previously 
duly sworn, was examined and testified as follows: 
* * * * 
269 DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Officer Fitzgerald, on April 29th of 1955-- '56, rather, did 
you receive certain information from the Washington police? A. Yes, 
I did. | 
Q. As a result of that information where did you go? A. I 
went to a location at 4135 North Greenview Avenue. 
Q. What is located at that-- A. That is a rooming house. 
Q. Did you enter that rooming house? A. Yes, I did. 


Q. At the time that you went to that rooming house you|were 
looking for whom? A. I was looking for John Hodges and Frank 
Hodges. 

Q. What time would you say you arrived at that rooming house? 


A. Arrived at that rooming house about 6:00 o'clock that evening. 
Q. Was there anyone with you at that time? A. Yes, my squad 
270 was with me. 
Q. How many other officers were with you? A. Two. 
Q. When you arrived at those premises did you enter those 
premises? A. Yes, I did. 
Q. How did you enter those premises? A. I rang the bell of 
the landlady. 
Q. When you rang the bell did you see the landlady? A. Yes, 
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I did. 

Q@. Then how did you enter? A. She allowed me to enter her 
apartment and I identified myself and told her who I was looking for. 

Q. Did you and your other officers enter the premises ? 

A. Yes. 

Q. What part of the premises did you enter and where did you 
go in those premises? A. We went to the apartment of the landlady, 
told her who we were looking for and we asked her if Frank or John 
Hodges lived there in the building. She told us that they did, that 
John lived in the first floor apartment with his wife and small child and 
that Frank lived in a room on the second floor. 

Q. After you received that information where did you go in 
those premises? A. We remained there in her apartment. We asked 

271 her if she had seen John Hodges or Frank. She said she hadn't 
seen either one of them that day and she said if the car is out front that 
John is probably at home and when John is home Frank is usually there. 

The car wasn't there. We told her that we had received a mes- 


sage that John was to get a phone call on that telephone in the hallway 
at 7:00 o'clock that evening. And we remained in her apartment for 


several minutes, I'd say, went downstairs and we knocked on the door 
of John Hodges, we knocked on the door of Frank Hodges, and there 
was no response. The car wasn't out front. So we told her that we 
would be back! by 7:00 o'clock. We left and we returned at 7:00 o'clock. 

Q. When you returned at 7:00 o'clock did you enter the premi- 
ses? A. Yes, we did. 

Q. How did you enter the premises when you returned at 7:00 
o'clock? A. ‘We rang the door bell of the landlady again. She allowed 
us to come in! We waited in her apartment for the phone call. The 
phone call came in at exactly 7:00 o'clock. When that phone call came 
in she knocked on the door of John Hodges' apartment. There was no 
answer to the/knock. The lights were out in the apartment and nobody 
was home apparently. So we leftthe premises and we returned then 

272 about 9:00 o'clock. The lights were on in the Hodges' 
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apartment. It was about 9:00 o'clock when we got back. We knocked 
on the door of the apartment of John Hodges. 

He opened the door and we told him that we were police officers 
and we showed him our stars and we told him that we were there to 
arrest him for Washington on a robbery charge. 

Q. What happened after that? A. We asked him if we could 
come in and he said yes, come right in. 

We walked in and we asked him if we could look around the 
apartment, if it would be all right, and he said that it would. 

I asked him if he had any guns in the apartment. 

He told me that he had two guns in his suitcase. And he 
showed me the suitcase. It was on a shelf in the bedroom. 

We took the suitcase down and opened the suitcase and there 
was one gun in there. It was a .32-caliber revolver, with some am- 
munition for a .38-caliber revolver in the same suitcase. I asked him 
where the other gun was and he said, 'Well,"' he said, "my brother 
must have that,"’ meaning Frank. 

Frank was not at home and we were unable to locate Frank. 

273 We took John with us to the detective bureau. And we put him 
in our detective bureau lock-up and notified our chief clerk to notify 
Washington, D.C., that John Hodges was arrested. 

Q. And what time would you say that you returned him tto the 
lock-up that evening? A. It was about 9:30. 

Q. Did you see the defendant any more that night after 9:30? 
A. No, I did not. 

Q. April 29? A. No, I did not. 

Q. When did you next see the defendant after that April 29 ? 
A. It was on the first of May. 

Q. From that time, April 29, 9:30, until May Ist, did|you 
have an occasion at all to talk to the defendant Hodges? A. No, I did 
not. | 


Q. Did you question the defendant Hodges as to this robbery in 
Washington that you were arresting him for? A. Yes, I did. [asked 
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him-- 

Q. When did you question him? A. At the time of his arrest. 

Q. What questions did you ask him and what answers did he 

274 give you as near as you can recall? A. I asked him if he had 

committed the robbery in Washington. He told me that he did not com- 
mit any robbery in Washington. I asked him, "Well," I said, "how do 
they know about you-- 

Q. Do you know--where did you see him on May 1st, 1955? 

A. At the detective bureau. 

Q. What, if anything, was done with the defendant on May Ist, 
1955? A. On that day he was taken before the Chief Justice of the 
Criminal Court. My squad took him over there. I didn't go along. 

Q. What was the purpose of going over there? A. He was 
taken over there because a warrant had been received from Washington 
on that day and he was taken over to the Chief Justice of the Criminal 
Court to sign a waiver for his extradition. 

He waived extradition, that he would return to Washington. 

Q. Prior to taking him over there had you talked to him about 
going back to Washington? A. At the time of the arrest I asked him 
about that, yes. 

Q. What did he say to that? A. He said he'd like to go-back 

275 there and get it all straightened out. 

Q. Do’ you know when the Chicago police notified the Washington 
police that the’ defendant had been arrested in Chicago? A. Well, I 
can't say when the Chief Clerk notified Washington. I can only say that 
I notified the chief clerk of the arrest on April 30. 

Q. May ist--I believe you said that the Chicago police had re- 
ceived arrest warrants for the defendants on--defendant--on what date ? 
A. On May Ist. 

Q. Of '55? A. Of '56. 

Q. '56. That's right. As far as bringing the defendant before 


a magistrate, the Chief Justice, in an extradition, is it necessary in 


Chicago to have a warrant for that? A. Yes, it is. 
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Q. Was that the reason why the defendant was held, not 
brought before the Chief Justice until the warrant came from Washing- 
ton? A. That's correct. — 
Q. I will show you Government Exhibit marked for identifica- 
tion No. 1, Mr. Fitzgerald. 
276 Are you familiar with that exhibit? A. Yes, Iam. 
Q. And that exhibit is what? A. That's a waiver of extradi- 
tion signed by John Hodges. 
Q. Before what court? A. Before the Chief Justice of the 
Criminal Court, County of Cook. 
Q. After you saw the defendant on May Ist of 1956, did you 
see him any more after that? A. I believe that I saw him for just a 
short time on the 3rd when he was turned over to the Washington police. 
x * * * 
Q. * * * As far as you know, Mr. Fitzgerald, did the 
defendant at any time make any confession or admissions to the!Chicago 
police of committing the robbery of Briggs on July 30 of 1955? 
A. As far as I know, he did not. 
MR. McLAUGHLIN: That's all I have of this witness. 
CROSS EXAMINATION 
BY MR. CAREY: 
* * * * 
287 Q. Mr. Fitzgerald, what time was it when you arrived in 
these premises in Chicago where the defendant was living with his wife 
and child? A. What time was it when I first arrived there? 


Q. That is correct. A. I believe it was around 6:00 o'clock. 
Q. On April 29, is that correct? A. That's correct. 
Q. When was it you first entered into the rooms which were 
occupied by Hodges and his wife and child? A. About 9:00 o'clock. 
288 Q@. Where were you between 6:00 o'clock and 9:00 o'clock on 
the evening of April 29? A. I left there--when I arrived at 6:00 o'clock 
I was there probably 20 minutes and I left. We were working on the 


robbery detail and we had some work to do and we were out on an 
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assignment of a robbery gang. We came back there at 7: 00 o'clock 
when a phone call was received. We stayed there for about 10 minutes 
and left again. | We arrived back the third time at about 9:00 p.m. 

Q. Where did you stay during this time between 6:00 o'clock 
and 9:00 on the two occasions when you were at the premises ? 
A. Where did I stay? 

Q. Yes. A. On the second floor front apartment, the apart- 
ment occupied by the landlady. 

Q. You had her permission, is that correct? A. That's cor- 
rect. 

Q. How did you get into the rooms occupied by Hodges and 
his wife and child? A. Just walked up to the first floor and the door 
was open and I walked in and when I got to his door I knocked on his 
door, the door of his apartment. 

a * * me 

289 Q. Where was Hodges when you got into this second door, 
through the second door? A. When I knocked on his door, do you 
290 mean? 

Q. Yes, sir. A. When he opened the door he was standing 
there. 

Q. Where was his wife at that time, if you know? A. I don't 
recall her being in the apartment. 

Q. Did you see his wife at all that particular night? A. Yes, 
I did. 

Q. Where did you see her? A. She came down the hallway and 
entered the apartment after we had gotten into the-- 

Q. Where was the baby during that time? A. The child was in 
the apartment. 

Q. What was the first conversation you had with Hodges when 
you first saw him? A. I identified myself as a police officer. 


Q. Did you have your gun drawn when you walked in that door ? 
A. No, I did not. 
Q. How about the other police officers with you, did they have 
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their guns drawn? A. They did not. 
K * ae 
292 Q. You made no effort to pull your gun at any time? A. 
I could see his hands. I didn't pull my gun. 
ae * * 
294 Q. Having gotten into the apartment, Officer, what did you do 
in there? A. Iasked Mr. Hodges if it would be all right if I looked 


* 


* 


around the apartment. 
Q. What did Mr. Hodges say? A. If he had any objections. 


He said he had no objections. 
Q. He said go ahead? A. He said, "I have no objections." 


Q. Sothen you did what? A. I started to look through the 


apartment. 
Q. What did you do specifically in that apartment? A. | Well, 


I asked him if he had a gun. 
Q. What did he say to that? A. He said yes, he had two guns. 

295 Q. Did he tell you where the guns were? A. Yes, he did. 
Q. Where were they? A. One gun was ina suitcase. I didn't 
find the second gun. 


Q. You didn't find the second gun? A. Not there, no. 
2k cs *x 


Did you have any warrant with you? A. I had no warrant 
Did you have an arrest warrant? A. I said I had no warrant 


Did you have a search warrant? A. No, sir. 
How long did you stay in this apartment? A. Probably 
about 10 or 15 minutes. 
Q. During that entire 10 to 15 minutes, what was the substance 
of the conversation between you and Hodges or between you and his 

wife? A. Well, as I said before, I asked him about the robbery and 
I asked him where his car was. 
Q. And when you asked him about this robbery, what was his 
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answer to that ? A. He denied committing any robbery. 
Q. Did you ask him on more than one occasion about the rob- 
bery? A. I believe that was the only time that I asked him. 
297 Q. You asked him on one occasion what? A. I asked him if 
he committed a robbery in Washington, D.C. 
Q. What did he say to that? A. He said no. 
* * * * 
298 Q. Mr. Fitzgerald, you left the apartment after 15 minutes or 
so, is that correct? A. That'scorrect. _ 
Q. Where did you take him then? A. To the detective bureau. 
Q. What time of the night was it when you took him to the 
detective bureau in Chicago? A. About 9:30. 
Q. What did you do with him there? A. I took him to the 


detective bureau lock-up and left him there. 
299 Q. Was he fingerprinted or mugged at that time? A. At that 
time he was fingerprinted. 
Q.: How long did that take? A. I wouldn't know, probably a 


few minutes. 

Q. Did you stay with him when he was in the cell block? Did 
you interrogate him any further? A. No, I did not. 

Q. What time did you leave him that night? A. Shortly after I 
brought him there. Just a few minutes later. 

Q. Did you interrogate him during the time when you rode from 
his premises down to the detective bureau while you were in the car? 
A. I believe I asked him how long he had been in Chicago and I believe 
I asked him if he did any robberies in Chicago. 

Q. What did he say to that? A. He said no. 

Q. So'during the time you were with him on Sunday evening, 
April 29, you asked him once if he was involved in a robbery in Wash- 
ington, D.C., is that correct? A. The one time I asked him was the 
time of the arrest. 

Q. You didn't spend much time in questioning him about that 
robbery, did you? A. I did not. 
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300 Q. You went to arrest him because of that alleged robbery, 
did you not? A. That is correct. 
Q. Only on one occasion did you ask him about the robbery ? 
A. Lasked him if he did the robbery. 
Q. How long was he with you during that evening? A. Prob- 
ably about an hour, maybe a little more, maybe a little less. 
Q. What else did you ask him during that one hour he was with 

you? A. I asked him how long he had been in Chicago, and where he 


came from. 
Q. When did you again see him after you left him in the cell 
block in detective headquarters? A. On the first of May I saw him 
for a short time. | 
Q. So he was away from you from April 29 to--at about|9:30, 
until May first at what time? A. Must have been around 11:00 o'clock 


in the morning. 
Q. During that period of time, which is approximately two days, 
did you ever advise this man as to his constitutional rights? A, I did 
not. 
Q. Did you ever tell him that he was entitled to have a lawyer 
301 represent him after he was arrested? A. I did tell him that he 
was entitled to waive, if he felt like going back to Washington, or he 
didn't have to do that. He could get a lawyer and he could be repre- 
sented in Chicago. 
Q. What's that? A. I told him he could get a lawyer and be 
represented in Chicago. | 
Q. When did you tell him that? A. Right after I made the 
arrest. 
Q. What did you say, specifically? A. I told him that if he 
wanted to go back to Washington that was up to him. 
Q. Llasked you about--did you tell him he was entitled to be 
represented by an attorney? A. You asked me what? I didn't get that. 
Q. I will phrase the question again, Mr. Fitzgerald. 
Between the arrest on April 29, the Sunday night, and when he 
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went before a judge in Chicago on May 1st, did you at any time tell 
him during that period that he was entitled to be represented by an 
attorney? A. I did as far as the extradition is concerned. 

Q. That isn't what I asked you. 

Did you at any time between the arrest on April 29, and the 
extradition hearing, advise him that he was entitled to have an attorney 

302 represent him? A. Yes, I did. 

Q. When did you tell him that? A. Right after the arrest. 

Q. What time was that? A. It was shortly after the arrest 
when I asked him about the robbery in Washington. 

Q. You now remember that you told him on April 29th he was 
entitled to be represented by an attorney. A. As far as the extradi- 
tion. That is ‘all I knew about it. I didn't know anything about the 
robbery. 

* * * * 

304 Q. When did you tell him this? A. Right after his arrest. 
Q. What time was that? A. That was right after 9:00 o'clock 


on April 29th. 

: Q. So now we have you asking him one question about the rob- 
bery in Washington the night of the arrest. You have asked him one 
question about the car, you asking him one question about the extradi- 
tion, and now you tell us you advised him he was entitled to a lawyer. 

305 A. The last question, I didn't get that. 


As far as the extradition proceedings-- 

Q. Did you tell him he was entitled to have an attorney on any 
other matter? A. I didn't discuss anything other than the extradition, 
when we asked him about the robbery, if he had done the robbery. 

Q. Were you present when he was at the hearing before the 
judge in Cook County being extradited? A. I answered that previously, 
that I was not there. My squad had taken him over there. 

Q. So'whether he was advised about his constitutional rights, 
you were in no position to answer, is that correct? A. That's correct. 

Q. As to whether he was advised as to whether he was entitled 
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to have a lawyer, you do not know, is that correct? A. At the court 


hearing? That's correct. 

Q. Do you know Mr. Fitzgerald, that his wife on many occa- 
sions, after you took her husband from her home, made attempts to 
find out from the Chicago police where her husband was ? 

* * * * 

THE WITNESS: She had called me. 

BY MR. CAREY: 

Q. Didshe? A. She did. 

Q. What did you tell her 2. A. Itold her he was being held for 
Washington on a robbery charge. | 

Q. Did she ask you anything\about a lawyer? A. She did not. 

Q. Did you tell her he was e titled to a lawyer? A. |I didn't 
discuss that with her. i \' 

Q. How many times did she talk to you? A. I talked to her on 
the telephone, I don't know how many times, maybe once, it may have 
been twice. 

Q. Officer, as I understand it, the only time you questioned 
this man was April 29, 1956, is that correct? A. That's correct. 

. You didn't question him on April 30? A. No, I did not. 
You didn't question him on May 1st? A. No, I did not. 
- You didn't question him on May 2? A. No, I didnot. 
. You didn't question him on May 3? A. No, I didnot. 
. Do you know of your own knowledge whether other Chicago 
307 police officers questioned this man on April 29, 1956, other 
than you? A. I do not know that. 

Q. Do you know of your own knowledge whether other Chicago 
police officers other than you questioned this man on April 30, 1956? 
A. I do not know. 

Q. Do you know of your own knowledge whether other Chicago 
police officers other than you questioned this defendant on May 1st, 
1956? A. Questioned him about the robbery? 

Q. That's correct. A. I don't know that. 
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Q. Do you know of your own knowledge whether other Chicago 
police officers other than you interrogated this defendant on May 3, 
1956? A. No, I don't know that. 

Q. Do you'know of your own knowledge whether he was taken 
to Cook County Jail by Chicago detectives when he was confined in 
Chicago? A. He was taken to the Sheriff of Cook County. 

Q. Do you know of your own knowledge whether this man ever 
saw a lawyer between April 29 and May 4, 1956, when he was returned 
to Washington? A. Ido not know. 

308 Q. Mr. Fitzgerald, do you know of your own knowledge what 
time the Chicago police were notified that Mr. Hodges was in Chicago 
on April 29, 1956? A. About 2:30 in the afternoon. 

Q. Is that when you learned it or when the Chicago police 
learned it? A. That is when the message was received. 

Q. Did you make any attempt to secure an arrest warrant in 
Chicago at the receipt of this information? A. No, I did not. 

Q. Did you make any attempt to secure a search warrant on the 


basis of the information you received from Washington? A. No, I did 


not. 

Q. After his arrest did you at any time suggest that he be taken 
to the U.S. Commissioner or U.S. District Judge of the federal judici- 
ary in Chicago? A. No, I did not. : 

Q. Do you know of your own knowledge that an arrest warrant 
was sworn to in Washington on May 1st, 1956, that such an arrest 
warrant was never sent to Chicago? A. I don't know that. 

* * * x 

311 JOHN CURRAN WILSON 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Mr. Wilson, your full name is what? A. John Curran Wil- 


Q. You are a member of the metropolitan police department ? 
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Q. Assigned to what detail? A. Robbery squad. 
Q. Calling your attention to July 30, 1955, were you a member 
of the metropolitan police department? A. I was. 
Q. Assigned to what detail at that time? A. Robbery squad. 
Q. Asa member of the metropolitan police department assigned 
312 to the robbery squad were you assigned to a robbery that hap- 
pened down at Briggs, in Southwest, Washington, D.C.? A. Yes, sir. 
* *x * #E 
Q@. Asa result of your investigation, did there come a time 
that you learned of the defendant John Hodges? A. There did. 
* x * * 
Q. What did you do in reference to the defendant John Hodges ? 
A. Making certain information known to the police court of the District 
of Columbia, we obtained a warrant for his arrest charging him with 


robbery. 
Q. Can you recall what date that was? A. I believe that I ob- 


313 tained the warrant on the 23rd of April. I believe I have a note 
here. 
Q. Look at it and see. A. The 23rd of April. 
Q. What year? A. 1956. 
* * *x * 
Q. What did you do, if anything, with the warrants that were 
received by you from police court? A. We forwarded them to the 
Tampa, Florida, authorities for service. 
Q. You say that was on April 23, '56? A. Yes, sir. 
Q. After you forwarded those to Florida, did you receive any 
further information in regard to the defendant John Hodges? A. I did. 
* * * * 
Q. What was that--that information was that John Hodges was 
where? A. Had gone to Chicago, Illinois. 
314 Q. What did you do, if anything, with the warrants that you had 
sent to Florida? A. We recalled the warrants from Florida, I don't 
know the exact date that we recalled them, but I believe it was around 
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the 29th, I believe, of April. 

aK * * x 

315 Q. After that information was sent to the Chicago police, did 
the local metropolitan police department receive any information, if 
you know, that the defendant John Hodges had been arrested in Chicago? 
A. Yes, sir, we did. 

Q. When did the metropolitan police department receive the 
information that John Hodges had been arrested in Chicago? A. It was 
sometime between 4:00 and 5:00 o'clock on Monday, April 30. 

* * * * 

316 Q. After you received the information on April 30, I believe, 
that the defendant was apprehended in Chicago, what did you do, if 
anything, in reference to bringing the defendant back to the District of 
Columbia? A. We flew out to Chicago on May 2. 

Q. Where were you on May 1st? A. I was home. 

_ Q. Were you working that day? A. I was on my day off. 

* ae Sd * 

Q. On May 2, 1956, did you go to Chicago? A. I did. 

Q. And what time did you leave Washington to go to Chicago? 
A. It was about 8:00 o'clock in the morning. 

* * * * 

317 Q. What time would you say that you arrived in Chicago? 

A. Approximately 11:30 their time. 
Q. And that was on May 2? A. May 2, a Wednesday. 


Q. After you arrived in Chicago on May 2, where did you go 
in Chicago? A. Went to the police headquarters on State Street. 

Q. Did you see the defendant John Hodges there at that time? 
A. Not immediately, no, sir. 


Q. How long were you there before you saw the defendant John 
Hodges? A. I would say before we saw John was probably an hour and 
a half to two hours. 

Q. And when you saw John where did you see him? A. First 
saw him in the office of the robbery detail of the Chicago police 
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department. 
Q. And that would be approximately what time? A. Might 


have been quarter to three or 2:30. 
Q. When you saw him at that time did you have any talk with 


him? A. I did. . 
Q. Was that talk in reference to the alleged robbery in Wash- 


ington? A. Yes, sir. 
318 Q. At the time that you talked to him, at that time ‘who was 


with you or who was present? A. Detective Sergeant Greco, John and 


myself. 
Q. Where were you at that time? A. We were ina small 


anteroom immediately off of the main office of the robbery detail. 

Q. What talk did you have with the defendant John Hodges at 
that time or what talk did Officer Greco have with the defendant John 
Hodges at that time in your presence? A. We informed-- 

Q. Just tell us what you said to him. A. We told him that we 
were in Chicago and that we had warrants for him for his arrest 
charging him with the robbery of the Briggs Company in Washington. 

John denied that charge. | 

Q. What did he say? A. That he knew nothing about it. 

At that time we showed him certain information that we had. 

Q. What did you show him? A. We showed him a confession, 
a written confession by a man named Thomas Straymer-- 

ye * * * 

$29 April 12, 1957 

352 THE COURT: Ladies and gentlemen of the jury, you) will recall 
yesterday afternoon while Mr. Wilson, one of the detectives from Wash- 
ington, who said he flew to Chicago on May 2 on Capital Airlines with 

353 Officer Greco who, I believe, the evidence shows is sick or ill 
at the present. time; that when, sometime after the two officers arrived 
in Chicago, they went over to where the defendant Mr. Hodges was 
incarcerated, some police station or detective bureau, or something 
like that, and had a conversation with Mr. Hodges:and apparently told 
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him the reason for their trip out there and I think at first Mr. Hodges 
denied anything about the robbery or any participation in the robbery 
in Washington. 
Then you will recall Mr. Wilson said--and I am repeating what 
the shorthand notes show here--then Mr. Wilson stated as follows: 
"We showed him a confession, a written confession, by 
a man named Thomas Straymer.” 
At that time Mr. Carey, counsel for the defendant, indicated he 
wanted to approach the bench. 
The Court has made a ruling on that statement to the following 
effect, that when a person is on trial, a person like Mr. Hodges, for a 
crime, anything that was said by anybody else, whether he happens to 
be an accomplice or defendant in a case, bearing in mind he is the 
only one on trial here, anything else said by anybody else outside of 
his presence when he was not present cannot be used to bind him. 
354 So I am going to ask you to dismiss from your minds entirely in 
this case the statement I just read to you that was stated by Mr. Wilson 
to the effect--and I will give it to you again--''We showed him a con- 


fession, a written confession by a man named Thomas Straymer." 


You will dismiss that remark from your minds. It is not evi- 
dence in this case. 

I know you will be able to do that. 

Thank you. 

* * « 

355 JOHN CURRAN WILSON 
the witness under examination at the time of the taking of the recess 
on yesterday, resumed the witness stand and, having been previously 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION - Continued 

BY MR. McLAUGHLIN: 

oe * * * 

Q. At the time you talked to John Hodges, who else was pres- 
ent? A. Detective Greco. 
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Q. How long would you say that you and Detective Greco 
talked to John Hodges at that time? A. I would say approximately an 


hour. 
Q. I will show you Government's Exhibit marked for identifi- 


356 cation No. 2, and ask you if you can identify that. A. Yes, sir. 
Q. Can you identify Government's Exhibit marked for identifi- 
cation No. 2 as what? A. A statement which I typed in the robbery 
squad office at the Chicago Police Department which was given to me 
by John Hodges, orally. 

Q. Just tell us the mechanics of taking that statement. A. I 
sat down at the typewriter, Mr. Hodges and Detective Greco--and he 
told us what had transpired and I--in the case of the Briggs hold-up-- 
and I placed it on paper. 

Q. After you placed what the defendant Hodges told you on 
paper, at that time did you show it to him, after you completed the 
typing? A. I did. 

Q. Did you read it to him or did he read it himself?| A. He 
read it himself. . 

Q. After he read Government's Exhibit marked for identifica- 
tion No. 2, did he sign it? A. He did. 

Q. Is that his signature in the lower right-hand corner? 
A. Yes. 

Q. What time would you say that you started typing that state- 

357 ment, approximately? A. I would say around maybe 3:10 or 
3:15. 

Q. What time did you conclude the statement? A. 3:25. 

Q. How long did you remain after you had taken the statement 
from the defendant Hodges? That was on what date? A. It was on 
Wednesday, May 3,-I believe, or 2. } 

Q. Is it on the statement? A. Yes. 

Q. What date was that? A. May 2, '56. 

Q. After you had completed the statement what happened or 
what did you do with the defendant Hodges on May 2, of '56?) A. After 
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he had signed the statement I think we talked for maybe four or five 
minutes, and told him about our returning to Washington, how we were 
coming back. 
* * ae * 

358 Q. Did you finally make arrangements for transportation back 
to Washington? A. Yes. We had to exchange our tickets from Capital 
Airlines to American Airlines in order to get passage. 

Q. When were you able to get reservations for the return to 
Washington? A. I think we left about 11:30 or 12:00 o'clock the follow- 
ing noon, on the third. 


Q. Is that when you were able to get reservations for that time ? 
A. Yes, sir, that was the first plane we could catch, that we could get 
four seats on. 
Q. What time did you return or arrive back in Washington? 
359 A. It was around 4:00 o'clock. 
It might have been a few minutes after. 
Q. That would be on what date? A. Third. May 3rd. 


* * * * 


360 Q. Then after you did that then what happened? Where did you 
bring the defendant John Hodges? A. We went to the robbery squad 
at police headquarters. 

Q. When you arrived at the robbery squad of police headquar- 
ters what time would you say that was? A. Around 5:00 o'clock. 
Maybe 5:10. 

Q. Did you see anyone at police headquarters that you knew at 
that time ? A. Mr. Parks, the complainant in the case, was in our 
office. 

Q. When you brought the defendant back to police headquarters 
and seeing Mr. Parks, did the defendant have any conversation with 
Mr. Parks at that time or did Mr. Parks have any conversation with 
the defendant? A. I think they spoke together, said hello, and shortly 
afterward we-- 


Q. You say "we." Who do you mean? A. Detective Greco and 
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myself. I don't know who actually asked Hodges to read his statement 
that he had given us to Parks but he did read it to Mr. Parks and 
finished reading it about 5:30. 

Q. You say he read the statement given to you. Is that the 
statement there that he read; that is Government's Exhibit marked for 
identification No. 2? A. Yes, sir. 

361 Q. At the conclusion of reading it to Mr. Parks, didjhe sign 
it again? A. He signed it again in front of Mr. Parks. 

Q. Getting back to the time that the statement was taken by you 
and Officer Greco from the defendant in Chicago, at that time were any 
promises made to the defendant-- A. No, sir. 

Q. --to make this statement? A. No, sir. | 

Q. Were any threats made to the defendant at that time ? 


A. No, sir. 
Q. Was there any coercion of any kind used on the defendant 


to make the statement? A. No, sir. 
Q. Would you say the statement was made freely and volun- 
tarily? A. It was. 
Q. I show you Government's Exhibit marked for identification 
No. 3. 
I will ask you, during the time that you talked to the defendant 
John Hodges, when you say he gave that statement that he did and you 
reduced it to writing--Government's Exhibit marked for identification 
No. 2--did you have that Government's Exhibit 3 with you at that time ? 
362 A. Yes, sir, we did. 
Q. Did you or Officer Greco have any conversation or talk with 
the defendant in reference to the gun, Government's Exhibit No. 3? 
A. John was shown the gun by Detective Greco and he identified it as 
his gun, one which was registered to him in Washington. 
MR. CAREY: Excuse me. 
For the purpose of saving time we will stipulate that jis the gun 
Mr. Hodges had on him in Chicago. 
MR. McLAUGHLIN: I am going a little further than that. 
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THE WITNESS: He further stated that this gun was used in the 
hold-up at the Briggs Meat Company. 
MR. McLAUGHLIN: I believe that is all I have of this witness. 
_* * * ed 
CROSS EXAMINATION 
BY MR. CAREY: 
* * * me 
363 Q. When did you first learn that John Hodges was arrested by 
the Chicago police in Chicago? A. I first learned on April 30, 1956, 
at 5:00 o'clock in the evening. 
a * * % 
364 Q. What arrangements did you make on April 30 after 5:00 
o'clock as to going to Chicago to interrogate or bring back Hodges ? 
A. I made none myself. 
* * * bd 
Q. When, if you know, were arrangements made for either you 
or Mr. Greco to go to Chicago? A. They were made on Tuesday. 
Q. Nothing was done between April 30 until Tuesday, which was 
365 May ist, is that correct? A. The only thing I know that was 
done was the call was made to Chicago. 
Q. Answer my question, please. A. That is the only thing 
that Iknow. Nothing done except the phone call until Tuesday morning. 
* * * + 
Q. When did you go out to Chicago? A. On May 2nd. 
Q. May 2nd? A. Yes, sir. 
Q. What time was that that you left Washington? A. About 
8:00 in the morning. © 
Q. What time did you first see the defendant Hodges in Chicago 
on May 2nd? A. ‘I would say around 1:30 or thereabouts, in the after- 
noon. 


* Tose * * * 


Q. How long was it before you secured this document that the 
government has proffered to you? A. I finished taking it at 3:25. 
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366 Q. Was that May 2nd? A. May 2nd. 3:25 in the afternoon. 
* * * * 
372 Q. When you went to Chicago with your partner, Detective 
Greco, were you aware that there was a warrant issued by the United 
States Commissioner here in the District of Columbia and that such 
warrant never left this building? A. I was not aware it had not left 
the building. After thinking it over I remember Detective Greco 
applying for a Commissioner's warrant. 
Q. That was before you and Mr. Greco went to Chicago, isn't 
that correct? A. That's right. | 
Q. Is it not true that you have no authority to serve a warrant 
issued by a United States Commissioner? A. It is true unless the 
Commissioner marks on it a policeman can serve it. 
Q. Was that done inthis particular case? A. I don't believe 





Q. If a deputy United States Marshal serves an arrest warrant 
issued by a United States Commissioner or a federal judge, you have 
no right to interrogate that prisoner unless you first get permission 
from the United States Marshal, isn't that correct? A. That is right. 


373 Q. Was there any purpose in your going to Chicago and arrest- 


ing this man under the authority of a police court warrant and not having 
the federal warrant servedon him? A. I would say that we went to 
Chicago to talk to John in order to get a confession from him. I be- 
lieve that if a Commissioner's warrant had been served we still could 
have talked with him. 
Q. But first, what must you have done in order to have talked 
-to him? A. We would have had to get permission from the marshal. 
Q. You achieved the very thing that you and your partner set 
out to do, isn't that correct? A. We got a confession from him, yes. 
* * *x * 
375 MR. CAREY: Ladies and gentlemen of the jury, this is a war-. 
rant of arrest, I should like to read it to you with your permission. 
"United States of America v. John E. Hodges, 
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Commissioner Docket No. 23, Case No. 11,295. To Carlton 

G. Beall, United States Marshal, or any other officer authorized 

to serve same. You are hereby commanded to arrest John E. 

Hodges and bring him forthwith"~-- 
I want to emphasize that word "forthwith, "-- 

"before the nearest available United States Commissioner to 

answer to 2 complaint charging him with robbery at gunpoint 

of approximately $4,950 in cash in Washington, D.C., on 

July 30, 1955.” 

Dated May ist, 1956. 

Return received May 4th, 1956 at 10:00 a.m. , and executed by 
arrest of John H. House at United States Commissioner on May 4, 
1956. 

376 MR. McLAUGHLIN: By whom? 

MR. CAREY: Deputy United States Marshal by name of Strain. 

BY MR. CAREY: . 

Q. Officer, did you at any time when you talked to this man in 
Chicago advise him that he had the right to be represented by a lawyer ? 
A. No, sir, I did not. 

Q. What was your purpose in not advising him of that right ? 
A. Iadvised him he did not have to make a statement if he did not 
want to. 

Q. Iasked you the other question. Did you advise him as to 


his right to be represented by counsel when you first saw him in 
Chicago? A. Inever have. I figured that advising him if he did not 


wish to make a statement would suffice. 
x * ae aK 


Q. When you got to Chicago,--rather, when you came back 
here to Washington on May: 4, '56, the late afternoon, you presented 
Mr. Hodges to Mr. Parks who worked for Briggs, is that correct ? 

377 A. Yes. 

@. You had him read that statement, did you, in front of 

Mr. Parks, Government Exhibit No. 2? A. Yes, sir. 
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Q. What was your purpose in having this defendant read it in 
the presence of Mr. Parks and have Mr. Parks sign his name to that 
alleged confession? A. That is a practice that-- 

Q. Iam asking about this specific case. A. In order that an 
admission will be made in front of a witness. 

Q. Were you afraid that the one that you signed in Chicago was 
invalid or would not stand up? A. No, sir. ; 

Q. Why did you need corroboration when you came to Washing- 
ton? A. It is just practice, that is all, that we follow over there. 

* * * *x 

382 REDIRECT EXAMINATION 
384 BY MR. McLAUGHLIN: 

Q. A Commissioner's warrant was issued for this defendant 
in Chicago on May 1st, is that right, as far as you know? A, Com- 
missioner's warrant was issued here. 

385 Q. That is whatI say. A. Here in Washington. 

Q. In Washington, is that right? A. Yes, sir. 

Q. Did the metropolitan police department in Washington have 
any authority to send that warrant to Chicago? A. No. 

Q. That responsibility was upon whom? A. United States 
Marshal. 

MR. McLAUGHLIN: That is all. 

* a * 

REDIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. You do know that the metropolitan police department have 
no authority to serve that Commissioner's warrant, is that right? 

In this particular case? A. They donot. They would not have 
386 authority. 
MR. McLAUGHLIN: That is all. 


* | * * * 


THE COURT: Let me ask the officer, and I am not indicating 
how I am feeling about this case one way or other, and I am going to 
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_tell the jury at the proper time it is their function to decide the case 
on the evidence. 
387 Here is an officer working on this case for several months. 
Isn't that correct ? 

MR. CAREY: That is correct, Your Honor. 

THE COURT: He is requested to go to Chicago by his com- 
manding officer who is now deceased, Inspector or Captain-- 

MR. McLAUGHLIN: McCarty, Your Honor. 

THE COURT: Assume that the warrant was sworn to here in 
Washington or on the--what is the day it was sworn to here? 

MR. McLAUGHLIN: The day before. 

THE WITNESS: The day before. 

THE COURT: Day before. 

Officers like Officer Wilson, Mr. Greco--I am asking a ques- 
tion now--in pursuance of their duty, knowing a man had been arrested 
out there and being held by the Chicago authorities, do they have to 
just deliberately remain behind and not follow up on this case and just 
wait until a warrant gets out there and then act after the United States 
Marshal has the warrant? Is that their duty or is it their duty to go 
out there as quickly as possible and talk to the defendant out there and 
get his side of the case if he wishes to make a statement? What is the 
officer's duty ? 

MR. CAREY: My conception of the officer's duty is this, that 

388 when a man is in Chicago--such as this defendant was--these 
officers had a duty to go before the proper officer in this district--who 
is the United States Commissioner--swear out a complaint. On the 
base of that complaint an arrest warrant is issued. Then it is the duty 
of the United States Marshal, through the United States Attorney's 
Office, to send that arrest warrant posthaste to the city of Chicago 
by airmail or otherwise. 

Had the proper procedure been followed in this case that 
arrest warrant would have been taken over to the United States Marshal, 
upstairs to the Grand Jury Division of the United States Attorney's 
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Office, and it would have been served--instead of two days late, as it 


was--24 to 48 hours previous, and the United States Marshal 
have had custody of this defendant and not the police. 
THE COURT: Probably. 


would 


MR. CAREY: It seems to me. My position is this thing was 


done wittingly and with malice aforethought. 


MR. McLAUGHLIN: I object to that stateme nt. He has no evi- 


dence of that. 


THE COURT: This probably should be talked about out of the 
presence of the jury. I am not expressing an opinion one way or an- 
other. Iam going to let the government proceed and try its case and 


the defendant proceed and try its case. 
* * cg x 


391 [In open court: } 


MR. McLAUGHLIN: May I read Government's Exhibit No. 2 to 


the jury ? 
THE COURT: Yes. 


MR. McLAUGHLIN: Office, Robbery Squad, Metropolitan Po- 
lice Department, D.C. , Chicago, Illinois, police department. To — 
your help in connection with Briggs and Company 454 11th Southwest 


at 7:00 a.m., July 30, 1955, you now are requested to make 
ment of the facts in this case to the best of your knowledge. 


a state- 


However, 


you are advised that you are not compelled to make a statement. You 
392 are not promised anything for making one and do so of your own 
free will. If necessary, the statement you make will be used against 


you in court. 


Having been so advised, are you willing to make a statement ? 
Reply by John E. Hodges: ‘Yes, I want to make a statement. 

I was living at 5608 15th Place, Chillum, Maryland, 
with Frank and his family. I don't remember if Tommy 
Stramer was living there or not. I told them I had worked for 
Briggs and they had a lot of money there. I knew they had 
‘money there because I had turned in late several times and had 
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to go back on Saturday. I would see Mr. Parks with lots of 
money in front of him. I was short of money at the time and 
for this reason I decided to take Briggs. Both the others were 
short of money at the time. I had talked to Frank and Tommy 
in my apartment about the place. I planned the robbery intend- 
ing to have my brother and Tommy walk up the stairs into the 
office. I had the butcher's coats used in the case from when I 
worked there. On the night before the robbery I took an old 
Plymouth from the Club 4400 in Maryland and put it on Allison 
Street in Brookland. About 6:00 a.m., or 7:30 we all left the 
apartment in Maryland. I drove the Plymouth to 10th and E 
Street, Southwest. The others went in my Pontiac. They 
parked that car and I gave Tommy a butcher's coat and he car- 
ried a coat. Frank didn't wear a coat. I gave Frank a gun that 
I had in my Pontiac, a gun that was registered to me by the 
police department. I recognize the gun shown to me by Detec- 
tive Greco'as the one I gave Frank. I had previously told the 
others where Mr. Parks would be sitting and how to get in the 
place. On the morning in question after changing from my car 
to the Plymouth I drove the other two to Briggs and they got 
out and went in. I waited in the car for them until they came 
out. When they came out one of them said, "Let's get going." 
Tommy was sitting in front and Frank in the rear. We drove 
in and picked up my car and changed cars. Then I drove my car 
with the others in it to Virginia, over the 14th Street Bridge. 
Frank counted the money and gave me $1,600 in bills. I let 
Frank out in Alexandria and Tommy and I went back to the 


apartment. We did not stay long because I wasn't there when 
Frank came back. I spent the money just throwing it around 
and didn't pay off any bills with it. I have finished high school 
and can read and write. 

Completed at 3:35 p.m., May 2, 1956. Signed, John E. Hodges. 
Witnessed, Salvatore Greco and John Wilson. At the bottom 
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5-3-56, 5:30 p.m. This statement repeated to complainant 
Parks in robbery squad office. Signed Harold Parks and J. 
Hodges. 
With that, Your Honor, the government rests its case. 
* x * ae 
398 CHARLOTTE RHEA HODGES 
was called as a witness by the defendant * * * 
DIRECT EXAMINATION 
BY MR. CAREY: ia tenon 
Q. What is your full name, please? A. Charlotte Rhea Hodges. 
Q. You are the wife of the defendant John E. Hodges? A. Yes, 


* * * i 
Q. Do you recall anything unusual happening in your rooming 
quarters-- A. Yes, I do. 
- Q. «~--in Chicago that day ? 
399 Tell the Court and jury what time it was and what happened. 
A. Between 6:00 and 7:00 on the Sunday night, April 29, three police- 
men came into our apartment and held guns on us and were taking my 
husband to the police precinct. 
Q. Who was in the apartment at the time these three | policemen 
arrived? A. When they arrived my husband and my husband's little 
girl were in the apartment. 
Q. What specific part of the premises were you in when you 
first saw the police? A. Between the kitchen and the bedroom--and 


the living room of our apartment, our quarters. ~ 
Q. Where were you, inthe hallway? A. Yes, sir. 
Q. Where were you going from at the time? A. I was coming 
from the kitchen. 


Q. To where? A. To the apartment. 
* x * * 


401 Q. Where were the three policemen when you came back from 
the kitchen and you were in the hallway? A. One was in the} hall and 
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the others were in the room. 
Q. How many were in the room ? A. Two. 
Q. Was the door to your room open or closed? A. When I 
was coming up the hall and motioned me in it was already open. 
Q. Do you know of your own knowledge how the police got into 
your rooms? A. They walked in. 
Q. What do you mean they walked? Was the door open or 
closed? A. To my knowledge the door, I think, was locked. 
Q. Would that apply to one door or both doors? A. I know 
the two outside doors were locked. 
Q. Did you let the police into your apartment? A. No, sir, 
I did not. 
Did you invite them in there? A. No, sir. 
Did you give them permission to come in? A. No, sir. 
. You know went into the room, is that correct? A. Yes, sir. 
What, if anything, happened while you were in the room and 
your husband and child and three policemen-- A. They searched the 
place and tore it apart. 
Q. What do you mean they tore it apart? Be more specific. 


A. They went all through our suitcases and our closets and under the 
furniture and under the bed and took the mattress off the bed and lifted 


it up and everything, just went through everything. 
Q. Did they ask permission from you or your husband? A. No, 


sir. 

Q. Did you grant them permission? A. No, sir. 

Q. Did your husband grant them permission? A. No, sir. 

Q. Did the police have any guns with them on this particular 
day? A. Yes, sir. 

Q. Where were there guns, if you know? A. They were hold- 
ing them. 

Q. In what way? A. Pointing. 

Q. Three of them or less than three? A. I don't think all 
three of them hadthem. Two of them, I believe, had guns. 
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* x* * * 
404 Q. How long were they there, would you estimate? A. Ap- 
proximately half an hour, 45 minutes, something like that. | 
* * * *x 
405 Q. When did you next see your husband? A. In Washington. 
Q. What date was that, if youcan remember? A. Friday, 
the fourth, Friday, May 4. 
Q. When your husband left with the Chicago detectives did you 
ask you did they tell you where your husband was going? A. | When he 
left the house ? 


Q. Yes. A. No, sir. 

Q. Did you learn later where they went? A. Yes, sir. 

Q. Where did they go? A. I don't know the name of the place. 
All I know, I was given a telephone number. I know that they had taken 


him to a jail of some sort. 
Q. Did you make any effort or did you get in touch with the jail 
to which you make reference? A. Yes, sir. I called several times. 
406 Q. What was your purpose in calling that place? A. I wanted 
to find out why he was taken away. 
Q. Were you able to find out from anybody whom you called? 
A. No, sir. 
Q. At any time was there any discussion by the detectives and 
you as to securing an attorney to represent your husband? A. No, sir. 
Q. Did you ever secure a lawyer to represent your husband in 
Chicago? A. No, sir. 
Q. How many times would you estimate that you called this 
place to get in touch with your husband? A. Approximately five times 
a day. 
Q. For how many days. A. From Sunday until Wednesday. 
Q. During that 15 times that you called, did you get in touch 
with your husband? A. No, sir. Not until Wednesday, in the after- 
noon. 
Q. How did you get in touch with him then? A. I called and he 
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had just signed--I called and they referred me to somebody in the 
robbery squad and they said he had been wanted on suspicion for rob- 
bery in Washington and that he had just signed extradition papers and 
407 he was getting ready to go. 

Q. Is that the first information you had where your husband 
was? A. Yes, sir. 

* * * * 

CROSS EXAMINATION 


BY MR. McLAUGHLIN: 
* * * * 


411 Q. You say when you were in the apartment you did not know 


why the police were there? A. No, sir. 
Q. How long had you been in Chicago? A. Approximately two 
to two and a half weeks. 
* * * Ss 
412 Q. Where had you been before going to Chicago? A. Florida. 
Q. Where had you been before you went to Florida? 
MR. CAREY: Object to that. 
THE COURT: Overruled. 
THE WITNESS: Washington. 
x *. * * 
414 Q. On April 28, 1956, when your husband was arrested in 
Chicago--do you remember that date? A. Yes, sir. 
Q. Was his hair the same color then as it is now? A. No, 
sir. 
Q. Who dyed his hair? 


* * 


THE WITNESS: I dyed it. 
aK a * 
April 15, 1957 
JOHN E. HODGES 
DIRECT EXAMINATION 
BY MR. CAREY: 
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K e * ae 
427 Q. Did you, on the evening of April 29, '56, give permission 
or did you invite anybody into your rooms? A. No, sir. I did not. 
Q. Did there come a time when, on that particular evening, 
when persons other than your wife and yourself and your child were in 
those rooms? A. Yes, sir. Chicago police were there. 
It was two to start with and then a third one later on. | 
Q. When did you first see these Chicago policemen oh your 
premises? A. Approximately 6:30 or 7:00. Between 6:30 and 7: 30. 
Q. Where were they when you first saw them? A. Coming 
through my door. | 
Q. Which door are you talking about, the first door or the 
second door? A. It is the door leading from the hallway to my living 
room.. 
* * * * 
429 Q. How much time, or how long were the police in this room 
that you and your wife occupied? A. I would say about 20 minutes or 
half an hour. 
Q. Tell us specifically as best you can recall what the police 
did if anything during the 15 or 20 minutes they were in this room in 
Chicago. A. They asked me if I had any guns in the house and I told 
them I did. And they asked where they were and I said they was in my 
suitcase. 
* *x * * 
430 Q. Will you describe the police officers when you first saw 
them in your room? A. Could I describe them? 
Q. Yes, what was their position? A. They came in/and stood 
side by side with--had their guns out pointed towards me. 
431 Q. How many of them had their guns pointed towards| you? 
A. Two of them. 


* * * * 


Q. Who went with you when you left the premises? A . Three 
Chicago policemen. 
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Q. Where did they take you? A. They took me to--first they 
took me to a precinct, I guess is what you call it, a precinct, police 
station there, nearest my home. 

Q. How far away was that from where you were living with 
your wife and baby? A. I imagine about a mile. 

432 Q. Who was in the--how did you go to this precinct from the 
premises? Did you walk or did you ride? A. I rode ina police car. 
Scout car. 

Q. Who else was in the police car besides you and the police 
officers? A. That is all. ; 

Q. You got to the precinct and what did they do there, if any- 
thing, or what did you do? A. They wanted to know--after I got to 
the station they changed the story from the car. They said, "You 
never really know what we want you for," andI said, "Yes, I do." 

He said, "Well, what is it?” 

I said, "You told me about stole my car, but I got all my papers," 
and I want to show them the papers again. They said, "That is not what 
we want you for. We want you for the robbery in Washington, D.C." 

I told them I didn't know anything about that. 

Q. How many times were you asked that question, if you can 
estimate? A. Quite afew times. I couldn't estimate it. 

Q. Did Officer Fitzgerald ever ask you about the robbery when 
you were in the precinct? A. Yes, sir. | 

Q. How long did you stay at this precinct? A. I just stayed 
there about 20 minutes, until they took me down to the main headquar- 

433 ters. 

Q@. Where were you in the precinct? A. Inacell. 

Q. Were you questioned while you were in the cell in the pre- 
cinct? A. No, sir, I was left alone there. 

Q. Then you left this precinct, is that correct? A. Yes, sir. 

Q. Where did you go then and who accompanied you? A. Two 
detectives and my stepfather and my wife. 

Q. Where did you go? A. Down to main headquarters, being 
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the detective bureau. 
Q. About what time of the evening was it when you arrived at 
main police headquarters? A. It must have been about 7:30 jor 8:00 
o'clock, somewheres around there. | 
Q. What did they do to you, if anything, at the main police 
headquarters? A. They fingerprinted me, took pictures, and then 
asked me more questions about the Briggs robbery. 
Q. Did Officer Fitzgerald ask you about the Briggs robbery ? 
A. Yes, asked me if I knew anything about it. 
Q. After they had taken your pictures and had you finger- 
434 printed, what then happened, if anything? A. They put me in 


a cell and left me there until about 8:30 and then went into a line-up. 
* * x * 





Q. How long were you in the line-up? A. Around 15 or 20 
minutes. ; 
Q. Describe the line-up for the Court and jury, what was that ? 
A. A line-up is where they get several men, I imagine about six, 
maybe eight men, and march you on a platform and you are in front of 
light and then the detectives and different people, I imagine, that have 
been robbed or beaten up or something, come and try and identify you. 
Q. How long were you in this line-up that you are discussing ? 
A. About 15 or 20 minutes. 
Q. Were you asked any questions during the time you were in 
this line-up? A. Inthe line-up? No, sir. 
Q. After the 15 minutes had elapsed, then what was done to 
you, if anything? A. Took me back to my cell again. 
Q. What time of the evening was it then, would you estimate ? 
435 A. Around 9:00 o'clock. 
Q. How long did you stay in the cell before you again moved, 
if any time ? A. Don't have any definite time but I believe about 2:00 
o'clock in the moming. I was before another line-up. | 
Q. Were you asleep or awake when they arrived at your cell 
block at 2:00 o'clock in the morning? A. Partially asleep. Couldn't 
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do too much sleeping in there. 

Q. This was 2:00 o'clock and where did they take you then? 
A. Walk to the line-up, same procedure. 

Q. How long were you up in the line-up the second time ? 
A. About 15 or 20 minutes. 

Q. After the line-up was completed, where were you taken 
then? A. Back to my cell. 

Q. About what time of the morning was it then, that you got 
back to your cell? A. Around 2:30. 

Q. When, if again, did you leave your cell in the main head- 
quarters after the return at 2:30 in the morning? A. About 8:00 or 
8:30 in the morning. 

Q. What happened at that time? A. They took me to an office 

436 two flights down and questioned me about the robbery again. 

Q. Where were you questioned about the robbery? A. In the 
room, some small room. 

Q. Who else besides you was in that room when you were ques- 
tioned about this robbery? A. Three detectives. 

Q. How long a period of time would you estimate this question- 
ing required? A. Half an hour or 45 minutes. 

Q. Did they ask you about the Briggs robbery at that time ? 

A. Yes, sir. 

Q. What was your answer to the police at 8:30 in the morning, 
Monday, April 30? A. I didn't know anything about the robbery. 

Q. Was it a series of questions or was it just one or two ques- 
tions were asked of you about this Briggs robbery? A. Series of 
questions. 

Q. Was one or more--withdraw that. 


Did one or more police officer question you during the time you © 
were in this room? A. Yes, sir. They all did, questioned me. Three 
that was in there. 

Q. Was their questioning fast or slow? A. Fast. 

437 Q. Were you given any relaxation at all during that particular 
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time? A. No, sir, no. Not during the questions, no, sir. 
Q. Then what happened? A. Then they took me back to my 
cell again. | 
Q. What time of the morning was it then? A. About 9:00 or 
9:15, 9:30.. 
Q. This the same cell in the main police headquarters, is 
that correct? A. Yes, sir, took me back to the same cell. | 
Q. Did you again at any time on Monday, April 30, leave your 
cell in the main police headquarters? A. Yes, sir. Next time was-- 
it was directly after I went back, they took me to another line-up. 
Q. Did this line-up take as much time as the previous two 
line-ups? A. Yes, sir, all takes about the sametime. . | 
Q. The same conditions and same atmosphere and same type 
of procedure, is that correct? A. Yes, sir. 
Q. What time of day was it? A. Must have been about 9:30 
or 10:00 o'clock. 
Q. Then after that line-up was completed, the third line-up, 
where did you go then? A. Back to my cell. 
438 Q. What time was it when you got back to your cell?) A. A 
little after 10:00, I imagine. 
Q. Did you again, or did you at a later time that day leave 
that cell block? A. Yes. Again in the evening. I imagine about 
1:30 or 2:00 o'clock. 


x : x * * 





Q. 1:30 in the afternoon, you mean, isn't that correct ? 
A. Yes, sir. 
Q. Where were you taken then? A. Taken to another line-up 
again. 
Q. How many line-ups had you been in at this particular time, 
439 1:30 o'clock Monday, April 30, in the afternoon? A.| Three. 


Q. Did this line-up take the same amount of time as the others? 
A. Yes, sir. 


Q. Then where did you go after that line-up was completed, 
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or concluded? A. Back to my cell. 

Q. This is still Monday, April 30, is that correct? A. Right, 
yes. | , 

Q. Tell us when again you left the cell block in the main police 
headquarters. A. It was the early part of that night. 

Q. What time of the night was that? Estimate it as best you can. 
A. Between 7:00 and 8:00. 

Q. Where were you taken then? A. Back down to the room 
where the detectives were. 

Q. Who was down in this room to which you make reference? 
A. Three detectives. 

Q. How long did you stay inthis room? A. About 45 minutes 
or half an hour. 

Q. What occurred during that 45 minutes when you were in this 
room downstairs in the main police headquarters? A. They wanted to 

440 know about the Briggs robbery in Washington. Wanted to know 
if I did it , and wanted me to say I did it. 

Q. What did you say when they asked if you were involved in 
the Briggs robbery in Washington, D.C.? A. I told them I didn't have 
anything to do with it. I wanted to go back to Washington and straighten 
this up myself. 

Q. Who were the officers present at that time, if you know? 

A. No, sir. I don't know. 

Q. This took about 45 minutes, is that correct? A. Yes, sir. 

Q. Where were you taken after that questioning was concluded ? 
A. Backto my cell. 

> Q. - About what time of the evening was this then, if you know? 
A. I imagine about 9:00. Maybe a little before 9:00. 

Q. Did you later that evening at any time leave the main police 
headquarters? A. No. I don't remember leaving police headquarters. 
No, sir. 


Q. When again did you meet anyone in that main police head- 


quarters after you were returned to the cell block about around 9:00 
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o'clock on April 30? A. Took me before another line-up again. 
441 Q. What time of the evening was that? A. That wasjin the 


morning around, right around 2:00 o'clock again. 
Q. That would be May lst? A. Morning of May 1st. 
Q. 2:00 o'clock, Tuesday morning? A. Yes, sir. 
Q. How long did you stay in that line-up? A. About 20 min- 


utes. 
Q. Were you questioned at all during that period of the line-up ? 
A. No. I was not questioned. | 
Q. After that line-up was concluded in the morning of May Ist, 
Tuesday, what or where did you go then? A. Went back to my cell. 
Q. When, if again, did you leave your cell after this line-up 
at 2:00 o'clock Tuesday morning, May1? A. It was again that Tues- 
day morning. It was about around 8:30, I imagine. 
Q. Where were you taken at that time? A. Back downstairs 
to the detective bureau. 
Q. Same room to which you made reference earlier? A. Yes, 
sir. | 
442 Q. Were you questioned in this room? A. Yes, sir, 
Q. For how long a period, would you say? A. About 45 min- 
utes. 
Q. By whom were you questioned and how many, if there were 
more than one? A. Same three detectives that had been questioning 
me before. 
Q. Were you asked about the Briggs robbery during this ques- 
tioning? A. Yes, that is what the questioning was about. 
Q. What was your answer to their questioning about your in- 
volvement in the Briggs robbery? A. That I knew nothing of the 
Briggs robbery. 
Q. This is about 8:30 o'clock Tuesday morning, is that correct? 
A. Yes, sir. 
Q. After that questioning was completed where did you go then? 
A. They took me to sign extradition papers. They asked me if I 
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wanted to sign papers to go back to Washington. I told them I certainly 
did. They took me to sign. 

Q. What was your purpose in signing this extradition paper ? 
A. To get back to Washington here, so I could straighten this up. 

443 .Q. What time was that extradition proceedings? A. I believe 
| about 1:00 o'clock. : 

Q. Tuesday afternoon? A. Yes, sir. 

Q. After the extradition proceedings were completed, where 
were you taken then? A. Cook County Jail. 

Q. Where is the Cook County jail in reference to the main 
police headquarters in Chicago? A. I imagine it is about eight miles. 

Q. Who took you from the main police headquarters to the Cook 
County jail? A. Two detectives. 

Q. How were you taken? A. I was taken ina scout car. Hand- 
cuffed. 

Q. How long a ride was that, would you say? A. About a half 
an hour. 

Q. Were you questioned during that half-hour ride? A. Going 
to Cook County jail ? Yes, they asked me more about the Briggs rob- 
bery. 

Q. What did you say in reply to that questioning? A. ThatI 
didn't know anything about it. , 

Q. What time of day was it you got to the Cook County jail? 

444 A. Around 1:30 or somewheres around there. 

Q. This is Tuesday afternoon, May lst, is that correct? 
A. Yes. 

Q. Where were you placed in the Cook County jail? A. Cell 
block they have over there. One of the cell blocks. I don't remember 
which one it would be called. 

Q. When again did you leave the Cook County jail after you 
were placed there on May Ist in the afternoon? A. I spent the night 
there sleeping on the floor. And I think it was about 12:00 o'clock when 
I left there 
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Q. 12:00 o'clock when? Tuesday or Wednesday? A. 
day. 7 | 
Q. The following day? A. Yes, sir. 
Q. What do you mean you slept onthe floor? A. The Cook 
County jail was a little bit crowded. 
Q. Nobed? A. No bed available. More than me sleeping on 
the floor. Not just me. 
Q. Where were you taken on Wednesday about noon, May 2nd, 
56? A. Taken back to detective headquarters. 
Q. Who was present at the time that you arrived at police head- 

quarters on May 2nd? A. Sergeant Wilson and Sergeant Greco of 
445 Washington, D.C. police. 
Q. This is May 3rd, isn't it, this is the following--I|am sorry, 
I said May 2nd. It is May 3rd. A. May 3rd, yes, sir. 
Q. How long were you confronted by Officers Wilson |and-- 
MR. McLAUGHLIN: It is the second. 

MR. KILCULLEN: Second. 


MR. CAREY: Iam sorry. I do not mean to mislead 
the dates a little confused. 


BY MR. CAREY: 
Q. You were taken from Cook County jail to detective headquar- 
ters? A. That is right. 
Q. At the time you arrived there what time was it and who was 
present? A. It was, to the best of my knowledge, it was 1:00 o'clock 
and Sergeant Wilson and Sergeant Greco of the Washington, D.C. , was 
there. Detectives. 
Q. Were you questioned by the police at that time? A. Yes, 
sir. Sergeant Wilson and Sergeant Greco questioned me about the 
robbery. | 
Q. What did you say at that time? A. I told them I knew noth- 
ing of it but I signed extradition papers to come back to Washington to 
straighten it up. | 
446 Q. During the time from when you were arrested on April 29, 
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'56, at approximately 6:00 o'clock Sunday evening until you met Officers 
Greco and Officer Wilson on May 2, '56, in the afternoon, did anybody 
at any time advise you that you were entitled to be represented by an 
attorney? A. No, sir. 

Q. At any time up until the time when these officers arrived, 
were you ever advised of your constitutional rights under the Fifth 
Amendment that you could not be compelled to incriminate yourself ? 
A. No, sir. 

Q. At any time did the Chicago police offer to provide a lawyer 
for you? A. No, sir. 

Q. At any time did the Chicago police give you any legal advice 
at all? A. No, sir. : 

Q. Were you able to get in touch with anybody, from the time 
you were arrested on April 29 at 6:00 o'clock in the evening, were you 
able to get in touch with anybody at all? A. No, sir. I wasn't. 
Wasn't allowed to use the phone. 

Q. Did you have any money on you? A. I believe I had two 

447 dollars and some cents on me. 

[ Pause. ] 

BY MR. CAREY: 

Q. You were with the Washington police officers Wilson and 
Greco for how long a period of time, would you estimate, on May 2nd, 
56? A. About a half an hour. 

Q. After you had completed whatever questioning Officers Wil- 
son and Greco had secured from you, where did you go then? A. Back 
to the cell. 

Q. At the Cook County jail or the main police headquarters ? 
A. Main police headquarters. 

Q. What time of the afternoon was it, would you estimate, you 
returned to that place? A. I estimate it about 2:00 o'clock..- 

Q. How long did you stay there after this return engagement ? 
A. Until the following day, about 12:00 o'clock. 

Q. This would be May 3rd, is that correct? Then where did you 
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go? A. It would be May 3rd. Yes. Went to the airport. 
Q. Who went to the airport with you and how did you get there ? 
448 A. Sergeant Wilson and Sergeant Greco of the Washington 
Police and the two detectives from Chicago. 
Q. Were you able to have any conversation with anybody other 
than police officers from the time you left the main police headquarters 
and you got on this airplane? A. Yes, I talked to my brother. 
Q. This is on the way back, is that correct? A. Yes, sir. 
Q. Then you arrived in Washington, is that correct? A. Yes, 
sir. 
Q. What time of the day was it when you arrived in Washington? 
A. Approximately 4:00 o'clock in the evening. | 
Q@. Where were you taken then? A. Down to police headquar- 
ters, Municipal Building. 
Q. What, if anything, occurred at the police headquarters in 
the Municipal Building here in the city of Washington? A. They took 
me to the robbery squad office and Mr. Parks of Briggs Meat Company 
was there. I used to work for Briggs. | 
They asked him if he seen anything different about me, did I 
look any different. 
He says, "He might have lost a little weight. That is|the only 
thing I can see."" And then he says, "His hair, can't you see that is 
449 dyed?" 
He looked again and he says, "It might be a shade lighter but 
not much different that I can tell." 
Q. How long was Mr. Parks present at police headquarters 
when you were there? A. About 20 minutes or half an hour. 
Q. Did you sign this statement here, Government Exhibit No. 
2, in the presence of Mr. Parks? A. Yes, I did. 
Q. Did you hear the police at any time tell Mr. Parks the cir- 


cumstances under which that was secured, the amount of time you were 
detained in either police headquarters or Cook County jail? A. No, 


sir. They did not explain it. 
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Q. Were any of the circumstances surrounding the execution 
of this document, Government Exhibit No. 2, explained to Mr. Parks 
in your presence by the police officers? A. No, sir. 

Q. You then left police headquarters in Municipal Center in 
the city of Washington, is that correct? After Mr. Parks and the 
police had talked to you, is that correct? A. You say did I leave it? 

Q. Did you leave? Where did you go from there? A. They 
took me down to the cell, down to the police cell in Municipal Building. 

450 Q. How long did you stay there? A. I stayed there until the 
following morning. 

Q. What time--where were you taken the following morning? 
A. First thing I was taken out I was taken to another line-up there. 

Q. You were taken to a line-up in Municipal Center, is that 
correct? A. Yes. 

Q. What time of the morning was it that you were exposed to 
this line-up? A. I believe it must have been around 8:00 o'clock. 

Q. How long did you stay in that line-up? A. About 15 min- 
utes. 

Q@. Then you were returned from the line-up to where ? 

A. Back to my cell. 

Q. How long did you stay in the cell before you again had occa- 
sion to leave the cell? A. Stayed there until approximately 10:00 
o'clock. Then Sergeant Wilson and Sergeant Greco brought me before 
the Commissioner. 

Q. Do you recall having a warrant served upon you on May 4, 
'56[ sic] ? A. No warrant was served upon me. 

451 Q. Do you recall a Deputy United States Marshal by the name 
of Mr. Strine serving an arrest warrant on you on May 4, '56? 
A. No, sir. 

Q. You do not recall that at all? A. No, sir. 

Q. During the time when you were in Chicago were you ever 

exposed to an arrest warrant or search warrant at any time? A. No, 


sir. 
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Q. Did the police ever advise you at any time while you were 
in the city of Chicago that they were in the possession of a warrant of 
any description authorizing them to arrest you? A. No. Right 
after I was arrested they said they had some warrant coming down 
for my arrest. They was notified but didn’t have any then. 
Q. Did the arrest warrants come down as the police said they 
would? A. I never seen them, no. 
Q. Were they ever served on you in Chicago? A. No, sir. 
Q. You were brought before the United States Commissioner 
on May 4, which was Friday? A. Yes, sir. 
452 Q. After your arrest on Sunday, April 29, were you advised 
by the Commissioner, United States Commissioner for the District 
that you were entitled to certain basic constitutional rights? A. Yes, 
sir. I believe I was. 
Q. Were you advised that you were entitled to be represented 
by a lawyer; that no obligation or any duty obtained on your part to 
answer any questioner until you were first represented by counsel ? 
A. This Commissioner ? 
Q. That is correct. A. Yes. Iam pretty sure he did. Yes. 
Q. Was that the first time during the time you were in the 
custody of the Chicago and Washington police you were advised, -- 
6:00 o'clock April 29, '56, until Friday, May 4, at 10:00 o'clock in the 
morning, --that you were entitled to be represented by an attorney ? 
A. Yes, sir. 


Q. The first time you were advised between April 29 and May 4 
that under the Fifth Amendment to the Constitution you didn't have to 
incriminate yourself, is that correct? A. Yes, sir. 


MR. CAREY: You may cross examine, Mr. McLaughlin. 
453 CROSS EXAMINATION 
BY MR. McLAUGHLIN: 
Q. You knew without being advised that you did not have to in- 
criminate yourself if you didn't want to, didn't you? A. I wasn't 
familiar with the law. Never been picked up in my life by the police, 
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so I wasn't familiar with my legal rights or anything. 

Q. Didn't you know that you could have an attorney if you 
wanted one? A. At that time I didn't think of it. No, sir. 

Q. Didn't you know that? A. I figure if I wasn't scared and 
all that I probably would have thought of it. 

Q. I didn't ask you that. My question is didn't you know at 
that time that you could have an attorney if you wanted one? A. Yes, 
I guess I did. Yes. 

Q. You knew that. Now, how long had you been in Chicago 
prior to April 29? A. Two anda half weeks. 

* * * * 

455 Q. When the police entered your apartment they asked you 
about the guns, did they not? A. Yes. 

Q. You told them at that time you had two guns? A. That is 
right. 


@. When they searched the apartment they only found one gun? 


A. Yes, sir. 

Q. Where was the other gun, if you know? A. Right then I 
didn't know. Later on they said my brother had it. 

Q. After the police looked in this suitcase and only found one 
gun then they spent the rest of the time searching the apartment for the 
other gun, isn't that right? A. That is right. 

Q. So that if they looked in the different rooms it was for the 
purpose of finding this second gun, isn't that right? A. I imagine so. 

456 Q. After--they were not able to find the gun, were they? 
A. The second gun? 

Q. Yes. A. No, sir. 

x * * x 

Q. Did you have any discussion with Fitzgerald in the room 
about this robbery in Washington? A. That was the very first thing 
he said when he came into the room. 

Q. What did he say? Give us his words as close as you can. 

457 A. You are wanted for armed robbery in Washington, D.C. 
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* * * * 

Q. So that when you left the room in the custody of the Chicago 
police you knew that they were arresting you for a robbery in Washing- 

458 ton, is that right? A. No, sir, but they told me later on it 

was about my car, what they were arresting me for. 

Q. Isay, when they brought you out of the room. A. No, I 
did not know. 

Q. You didn't know that? A. No, sir. 

Q. Not to repeat myself, but what did they say to you when they 
came in the room, about the robbery in Washington? A. They saidI 
was wanted for armed robbery but they changed the charge to my car. 

Q. Who changed the charge? A. I don't--Mr. Fitzgerald 
and one other, I don't recall which one changed it. 

Q. Wasn't the talk about the automobile additional to'the robbery 
that you were wanted for here in Washington? A. That is right. 

Q. So that robbery in Washington was the first conversation 
and then it continued on until about a stolen car, is that right? 
A. That is right. 

Q. What? A. Thatis right. Yes. 

* * * * 

461 Q. From the time that you were turned over to the police 

after being removed from your apartment up until the time that you 
saw Officer Greco and Officer Wilson, isn't it a fact that those Chicago 
police, if they questioned you at all, questioned you pertaining to local 
crimes, meaning Chicago? A. No, they never que stioned me about 
no local crime. One time they asked me if I--"Did you pull jany jobs 
here in Chicago?" I said, "I never pulled any job here." 


They say, You are lying. All you guys with duck haircuts 


are."" I comb my hair-- 
Q. What? A. I said, "All you guys that comb your hair with 
the duck in the back are nothing but thieves." 


* * * * 


462 Q. When you say the Chicago police questioned you about the 
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Briggs robbery, what questions did they ask you? A. They asked me 
if I did it, how I did it and why I did it. WhenIdidit. All those ques- 
tions. . eee 
* Pee * : * “oe 
- 463 Q. Did they ask you whether or not you were working on July 
30 of '55? A. Yes, they did. 

Q. All right. What did you tell them about that? A. Told 

464 them no, I:wasn't working that day but I was employed. 
- Q. Where were you employed? A. Bergmann's Laundry. 
Q. Did you tell them why you were not working on July 30 of 


"55? A. Yes, sir, I did. 
; x ok ; ae * 


A. Itold them I was in North Carolina or South Carolina at 


that time of the morning. 

* cd ie bd 

467 Q. What ‘other questions did--that you can recall--did the 

Chicago police ask you about the robbery here in Washington? A. Just 
if I did it, why did I do it. Who was with me. Come clean and go 
easier on you. 

Q. Let--are youthrough? A. Yes, sir. 

Q. Let me ask you this: From the questions asked by the 
Chicago police did they impress you as though they knew anything 
about this robbery in Washington? A. No. It didn't impress me. No, 
sir. Impressed me they were trying to get something out of mel 
didn't do. 

* x * Bd 

468 Q. When Officer Wilson and Officer Greco got there they 

talked to you, didn't they? A. Yes, they did. 

Q. And they were in your presence for how long? A. Apout 
half an hour. 

Q. Wasn't it a little longer than a half hour? A. It possible 
could be a little longer. Yes. 

Q. Let us see what happened when Officer Greco and Officer 
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Wilson arrived. The first time you saw them was on May 2nd, is that 


right? A. Yes, May 2nd. 

Q. That was about 1:00 o'clock in the afternoon? A.) Yes. 

Q. Weren't they with you until about 3: 00 or 3:30? A. No. I 
would say they was with me, I would say, approximately were with me 
about 1:30, I couldn't tell exactly the time, because I didn't have no 
watch. : | | 
Q. LIappreciate that. But are you saying they were only with 

you for about a half-hour, is that what you are saying? A., About half 
an hour or 45 minutes. 
* * *x * 
469 Q. * * * They first saw you, you say, about 1:30, jis that 
right? A. About 1:00 o'clock. 
Q. They talked to you, did they not? A. Yes. 
Q. They discussed with you the robbery here in Washington? 
A. Yes, sir. 
Q. Then after they discussed that with you for some length of 
time there was a written statement taken, isn't that right? A. It 
wasn't voluntary.’ 
Q. lIappreciate that. But there was a written statement taken, 
isn't that right? A. That is right. - | 
Q. That statement was taken by an Officer Wilson, on his 
typewriter? A. Yes. 
470 * * * * 
Q. Look and see on the bottom of that exhibit, in the lower 
righthand corner, I believe, I think the lower lefthand corner, there, 
the time when you concluded taking that statement. A. Yes. Com- 
pleted, 3:35 p.m., May 2. | 
Q. So that would you say from your recollection that they had 
been with you from 1:30 up until the time--would you say that correctly 
states the time when it was completed? A. That states the/time it was 
concluded. Doesn't state the time it was started. 
Q. No. Say 1:30, they started to talk to you, and 3:30 they had 
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the statement, is that right? A. They got here "3:35 p.m. ," but I 
wasn't talking to them that length of time. No, sir. Not from 1:30 or 
1:00 o'clock to that:time. Because I was only with them about half 
an hour or 45 minutes. 
Q. The entire time? A. Yes, sir. 
Q. They were able to talk to you and then reduce what you had 
told them in writing in 45 minutes, is that what you are saying? 
A. Iwas reading off another piece of paper what they got down there. 
471 Q. We will come to that. My question is, they were able to 
talk to you and then type that up in 45 minutes, is that what you are 
saying? A. That is what Iam saying. Yes. 
Q. Wasn't any longer? A. No, I don't think so. 
Q. Let me ask you this, from the first time that you saw Offi- 
cer Wilson and Officer Greco, didn't they treat you all right ? . 
A. They certainly did. 
Q. What? A. They sure did. 


Q. They treated you like a gentleman, isn't that right ?. 
A. That is right. 


* Ok * * 


477 Q. After you were brought back to Washington did they have an 
occasion to bring you into the Southwest section of Washington, the 
police? A. We had to pass through Southwest section to get to police 
headquarters. 

Q. As you passed through the Southwest section did you point 
out any particular place where you had parked the car, on July 30, of 
this alleged robbery? A. No, I did not. 

478 Q. Did you have any conversation at all as you passed the 
Southwest section of Washington in regards to any automobile? A. No, 
sir. None regarding any automobile. 

Q. You deny that you told--in Officer Wilson's presence and 
Greco's, that you had pointed out a place, I believe, on Ninth Street 
in Southwest, where you had parked your car on July 30, of '55? 

A. I didnot. I deny that, yes, sir. 
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Q. You deny that? A. Yes. 
Q. As you drove through the Southwest section of Washington 


after your return from Chicago, was Officer Greco and Officer Wilson 


still friendly toward you? A. Yes, sir, they were. | 
Q. Still treating you as a gentleman, were they not?) A. Ever 


since I met them they treated me as a gentleman. | 

Q. That is what you say. But you deny pointing out any par- 
ticular place in Southwest where you had parked the car on July 30, 
is that true? A. Yes, I do. 

Q. What? A. Yes, sir. 

Q. After they brought you back to police headquarters, and 

479 you saw Mr. Parks there, is that right? A. That is right. Yes. 

Q. And did you read this Government Exhibit to Mr. Parks ? 

A. Yes, I was asked to read it. 

Q. You were asked to read it. You didn't have any eee state- 
ment there at that time to read to Mr. Parks, did you? A. No. 

Q. Just this. Were you reading this to Mr. Parks as far as you 
were concerned as a true statement taken from you? A. I was reading 
it as a statement. Not as a true statement, no, sir. 

Q: You were reading it as a statement of what? A. | A state- 
ment I made up in Chicago. 

Q. Of what? A. Pertaining to the Briggs robbery. 

Q. Then you were asked to sign it again in the presence of 
Mr. Parks, isn't that right? A. Yes, sir. | 

Q. You knew what you were doing then, didn't you?| A. Yes, 
I knew what I was doing. | 

Q. What? A. Yes. 

480 Q. You knew at that time you were saying to Mr. Parks that 
this was a true statement in substance, isn't that what you were doing? 
A. Yes. I believe so. 


* * * 


484 MR. CAREY: The defense rests. 
* * * 
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501 CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. McLAUGHLIN: 

Bi * * * 

503 I don't deny that Officer Greco and Officer Wilson went out to 
talk to this defendant, and get a confession from him if possible. I do 
not deny that. That is what we have got the police for, to go out and 
talk to these people. But there is no evidence in this case about any 
trickery on the part of the police when that warrant was turned over 
to the marshal, or the Commissioner, because when that warrant is 
turned over to the marshal, it is the duty of the local marshal here to 
forward that warrant to Chicago, not the police. 

ss * * *x 

507 CHARGE OF THE COURT TO THE JURY 

THE COURT: Ladies and gentlemen, the arguments of counsel 
now being concluded, it becomes the duty of the Court to instruct you 
as to the law that should guide you in your consideration of the evi- 
dence and the determination of your verdict. 

508 When you retire to your jury room you will take with you a copy 
of the indictment returned by the grand jury in this case. 

The Court instructs you that the purpose of an indictment is to 
inform the defendant of the charge or charges that have been brought 
against him, and the charge that he must meet when his case comes 
on for trial. 

An indictment is not evidence against a defendant, and it should 
not be regarded by you as testimony against the defendant nor as being 
of any probative value nor as being entitled to any weight as evidence. 

In other words, it is the law of the land that every person who 
is charged or indicted for a crime by a grand jury must be informed 
of the nature of the accusation against him so that that person will be 
given an opportunity to prepare his case and meet that charge when the 
case comes on for trial. 

That has been done in this case. 

The fact that the defendant in this case has been indicted by a 
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grand jury in no way should be considered by you as evidence of his 
guilt. I will say more about that in just a moment. 

The specific charge against this defendant is known as robbery. 
509 Robbery is defined in the law of the District of Columbia under 


our Code as follows: | 
Whoever by force or violence, whether against resis- 
tance or by sudden and stealthy seizure or snatching or by put- 
ting in fear, shall take from the person or immediate actual 
possession of another anything of value is guilty of robbery. 
The specific charge against this defendant returned by the grand 
jury, which I said to youa moment ago, is not to be considered as evi- 
dence against the defendant, but it is brought pursuant to the section of 
the Code of Laws of the District which I just read to you. 
The charge--and you have heard this before--is that on or about 
July 30, 1955, within the District of Columbia, Thomas A. Stramer, 
John E. Hodges and Frank A. Hodges, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by put- 
ting in fear stole and took from the person and immediate actual pos- 
session of Harold P. Parks property of Briggs and Company, a body 
corporate, of the value of $4,950, consisting of $4,950 in money. 
The Court is not going to review the testimony because I know 
it is clear in your mind as to what transpired. But I might call your 
attention to this. This is an indictment brought against three people, 
two of whom are not on trial; the only one on trial is the defendant, 
Mr. Hodges. 
510 You must have in mind certain elements of this offense. The 
indictment itself says whoever by force and violence and against re- 
sistance and by sudden and stealthy seizure and snatching. 
If the crime was committed--and it is for you to decide whether 
or not a crime was committed--in any one of those ways mentioned 
in the indictment, that would be sufficient upon which to base a verdict 
of guilty. It doesn't have to be committed in all of :the ways indicated 


in the indictment. 
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You have here the testimony of Mr. Parks as to what transpired 
when two men came into the place of business. 

The defendant, according to the evidence, was not present at the 
time of the actual commission of the crime, but the Court charges you 
that a person who, although not personally present at the commission 
of a crime, who advises and assists and connives at the offense or 
aids or abets the principal offender, is a principal and is just as guilty 
as those who were present and committed the offense. 

I am not indicating the defendant was there or he was not there. 
Iam simply setting forth to you what the law is with respect, if you so 
find, to persons aiding and abetting and assisting in the connivance or 
perpetration of an offense. 

511 There is no direct evidence as counsel have indicated to you in 
their arguments to you as to the defendant being actually present at the 
time Mr. Parks was alleged to have been held up at the point of a gun. 

The Court tells you that frequently proof of guilt in a criminal 
case consists entirely of what is known as circumstantial evidence. 
Circumstantial evidence is evidence of circumstances from which a 
defendant's guilt or innocence may be inferred by the jury. 

At times, in fact, if circumstantial evidence is sufficiently 
strong it may be even more convincing than direct evidence, anda 
witness may make'a mistake in identifying a person whom he saw. 

His memory may be inaccurate or he may be intentionally fabricating 
a story. 
On the other hand, circumstances speak for themselves and if 


they are strong enough and unambigous enough at times irresistable 
lead to a definite conclusion. 3 

The Court further instructs you that a defendant--that includes 
this defendant--is presumed to be innocent and the burden of proof is 
upon the government to prove him guilty beyond a reasonable doubt. 


Unless the government sustains this and proves beyond a rea- 
sonable doubt that the defendant has committed every element of the 
offense charged, the jury must find him not guilty. 
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512 The elements would be that he participated either actively or 
aided and abetted as I have identified that part to you in the commission 
of this offense; that this money which belonged to the Briggs| Company 
was taken by force or by putting Mr. Parks infear; that it was of the 
value of so many hundreds of dollars, you heard in the case, They must 
have the specific intent to commit the crime. That intent must be pres- 
ent at the time the crime was allegedly committed. 
As I said to you a moment ago, the burden of proof is on the 
government to prove a defendant guilty beyond a reasonable doubt, but 
not beyond all doubt whatsoever. 
In other words, the government must prove the defendant guilty 
to a moral certainty and not to an absolute certainty. 
As its name implies, a reasonable doubt is a doubt for which you 
can give a reason to yourself, a doubt based on reason and not just a 
whimsical conjecture or some capricious speculation. 
I think I can explain to you the meaning of the phrase "reason- 
able doubt" in simple, everyday language. 
Proof beyond a reasonable doubt simply means this. It after an 
impartial comparison and consideration of all the evidence you can say 
to yourselves that you are not satisfied of the defendant's guilt, then 
513 you have a reasonable doubt. But if, after such impartial com- 
parison and consideration of all the evidence you can truthfully say to 
yourselves that you have an abiding conviction of the defendant's guilt, 
such as you would be willing to act upon in the more weighty and im- 
portant matters relating to your own affairs, then you have no reason- 
able doubt. 


In other words, proof beyond a reasonable doubt simply means 
that the proof must be such as will result in an abiding conviction of the 


defendant's guilt on your part and in your mind, such as you would be 
willing to act upon in the more weighty and important matters relating 
to your own affairs. 
I believe this particular panel of you 13 jurors are serving on 
one of our civil courts. I don't know whether any of you have ever been 
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instructed yet in connection with any case, but there is a difference 
between proof required in a civil case and a criminal case. 

In the civil case the Court instructs the jury that the plaintiff, 
the party who asserts the affirmative in a civil action, has the duty of 
establishing to the satisfaction of the jury the particular act, we will 
say, of negligence alleged in the complaint by a fair preponderance 
of the evidence, or by the weight of the evidence. 

Now the degree of proof required in a criminal case, as you 

514 heard, is different. It requires before you can convict--not 
only this defendant but any defendant--proof beyond a reasonable doubt. 
And if you have a reasonable doubt you must give the defendant the 
benefit of the reasonable doubt and acquit him. 

In determining whether the government has established the 
charge against the defendant, you must consider and weigh the testi- 
mony of all the witnesses who have appeared before you. You and you 
alone are the sole judges of the credibility of the witnesses. 

In other words, you must determine which witnesses to believe 
and to what extent to believe them. 

In deciding! how much weight to attach to the testimony of a wit- 
ness you may consider the demeanor of the witness upon the witness 
stand, his manner of testifying, whether the witness impresses you 
as having an accurate memory and recollection; whether the witness 
impresses you as a truth-telling individual; and whether the witness 
has an interest in the outcome of the case. 


You may consider all these factors as well as any other matters 


which may seem to you to have a bearing on the question as to whether 
the witness is telling the truth or telling a falsehood. 
The law further says that if you believe that any witness--and 

that includes witnesses produced by the government or by the defendant, 
515 the defendant himself, that includes everybody that testified in 

this case, or any other criminal case--if the jury believes that any 

witness has knowingly testified falsely as to any material fact or facts 

in issue the truth of which that witness, he or she, cannot have been 
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reasonably mistaken about, then the jury may, if it sees fit, disregard 
any part of that witness's testimony or the entire testimony of that 
witness if you see fit to do so. 

As I said before, you are the sole judges, you are the exclu- 
sive judges of the facts in the case and it is the duty of the Court to 
make known to you the law of the case and it is the duty of the jurors 
to take the law of the case from the Court. 

You are admonished not to permit your judgment or reason or 
intelligence to be swayed by sympathy, bias or prejudice or ill will 
for or against either the defendant or the government; you are not to 
be influenced by your feelings and emotions. Your verdict is to be 
reached in accordance with the solemn oath that you took that you would 
well and truly try this case and a true verdict render in accordance with 
the law as given to you by the Court. 

You must consider this matter deliberately and carefully and 
in the light of the instructions of law which I have just given you. 

516 In reaching your conclusion you must use the same common 
sense, the same approach, the same intelligence which you would apply 
in determining any important matter that you have to decide iin the 
course of your own affairs. | 

The defense submitted by the defendant in this case is what is 
known as an alibi defense. That is that on the morning of July 30, '55, 
when it is alleged that two men went into the Briggs Company and held 
up Mr. Parks at the point of a gun and took the money, that he was at 
some place other than that location. 

You will remember the testimony as given by the defendant. If 
after a fair and impartial consideration of all of the evidence the jury 
has a reasonable doubt that the defendant was at the place where the 


crime was committed--he was not physically inside the premises--if he 


was nearby lending whatever aid and assistance he wanted to or con- 
nived in the offense or planned the offense or any of those things, if 

you have a reasonable doubt that he was some other place and never 
did the things that the government claims he did, then of course you 
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would give him the benefit of that doubt if you have such a doubt and 
acquit him. 

I will also say again that the statement that was alleged to have 
been made by Officer Wilson in the presence of the defendant, after 
Mr. Wilson arrived in Chicago, to the effect, I believe he said that a 
man named Mr. Stramer had made a confession--you are to disregard 

517 that entirely because as I said before, you cannot admit evi- 
dence of what one person said out of the presence of a defendant. I 
think I have explained that to you before and I caution you to disregard 
that statement. 

As I have told you before, during the argument of counsel, and 
I want to say that the defendant has been represented by very able and 
experienced counsel, and also the government, you have listened to 


their arguments, they serve a very useful and important function in 


any case, particularly in criminal cases. Their arguments are not 
to be considered as evidence. You must rely on your own recollection 
of what the witnesses testified, and give their argument such weight 
as you think should be given to their arguments in connection with 
your own recollection of the testimony in the case. 

If I have said or done anything during the course of this trial-- 
I hope I haven't--either my motion or tone of voice or anything of that 
nature which indicates to any one of you jurors how I may be feeling 
about this case, that is of no importance, because the facts in this 
case are solely for you to consider. You are the sole judges of the 
facts and the credibility or truthfulness of the witnesses. It makes 
no difference what the Court may think and I have tried not to express 
any opinion one way or the other. 

518 If you think I have done so by any actions, you are to disregard 
that entirely and arrive at a verdict that will do justice to your con- 
science and oaths as jurors. 

Look at this case objectively. Use that same common sense 
that was given to you when you were born and apply it to the facts in 
this case without sympathy or prejudice or bias for either party. 





Your verdict must be unanimous. That is, all 12 of you must 
agree upon a verdict when you get to your jury room. I am going to 
excuse you now until 2:00 o'clock. 

You will select a foreman and begin your deliberations. If you 
arrive at a verdict you will notify the marshal who will be seated out- 
side your room and he in turn will notify the Court. 

I am going at this time to excuse the alternate juror,|No. 12, 
and I also want to thank you for the kind attention you have given the 
case. 

I don't know whether you know this or not, but the reason you 


were selected in the case was if some one of the other jurors became 
ill during the trial you would be ready to take their place or in case 
they were disabled or disqualified for any reason. 
I will ask the marshal to take the jury to lunch now. 
519 I will ask you to keep in mind the admonition until you get to 
your jury room when you begin your deliberations. 


Are there any objections by counsel ? 

MR. CAREY: May we approach the bench? 

[ At the bench: ] 

MR. CAREY: Your Honor, I think one thing, I do not think you 
charged the jury they were to determine whether the confession was 
voluntary or involuntary. 

THE COURT: Iam sorry. 

MR. McLAUGHLIN: That is what I was going to say. 

[In open court: | 

THE COURT: Ladies and gentlemen, I overlooked something 
and I have been reminded by the attorneys. 

The defendant, according to the testimony of one of the police 
officers, Mr. Wilson, made a written confession to him and admitted 
his participation in the crime. 

The jury is instructed that a confession is evidence only against 
the defendant making a confession. 

The law admits a confession in evidence if it is freely and 
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willingly made and a confession freely and willingly made is evidence 
of great importance and is worthy of serious consideration because 
human experience shows that ordinarily a confession freely and will- 
ingly made is likely to be a reliable one. 

520 Ordinarily a person does not admit that he has committed a 
crime unless that admission is true. That is, that has been the result 
of human experience. 


The law does not admit, however, a confession taken by duress, 


by coercion, by force, or as a result of an inducement or as a result 
of getting a person to make him confess. 

In that connection the Court further instructs you that a confes- 
sion, if you so find this confession to have been, obtained by these 
means, must be rejected and disregarded by the jury. 

Human experience has also shown that it has happened that 
persons have admitted the commission of a crime when they have not 
in fact committed it, as a result of force which has been exerted against 
them. 

In other words, I repeat, human experience has shown that it 
has happened a person has admitted the commission of a crime which 
they have not in fact committed, as a result of force exerted against 
them. 

If you find that the defendant Hodges' confession was made under 
duress and obtained by coercion and force or by inducement or promi- 
ses or by baiting him, then you must disregard the confession. 

If the jury has a reasonable doubt as to whether the confession 
was voluntary, then they must reject it. 

521 In other words, you are the exclusive judges of all of the facts 
surrounding this alleged confession which the officer said he obtained 
from the defendant. 

If it was‘a voluntary confession as I have explained the meaning 
of that word, then you may accept it. If it was involuntary or made for 
any reason which I have included in the charge, then it must be rejected. 

Is that satisfactory to counsel ? 
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MR. CAREY: Yes. 

THE COURT: Any objection to any part of the charge by either 
counsel ? 

MR. McLAUGHLIN: No. 

MR. CAREY: No. 

[ Whereupon the jury retired to consider of its verdict. | 


[ Filed May 8, 1957] : 
JUDGMENT AND COMMITMENT 
On this 3rd day of May, 1957 came the attorney for the 
government and the defendant appeared in person and by counsel, 
Messrs. Edward Carey and John Kilcullen. 
It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ROBBERY as 
charged and the court having asked the defendant whether he/has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 
It Is Adjudged that the defendant is guilty as charged and con- 
victed. 
It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Four (4) years to Thirteen (13) years. 
It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District Judge. 


[ Filed August 20, 1957] 


MOTION FOR RELIEF UNDER TITLE 28, 
SECTION 2255, UNITED STATES CODE 


Comes now the defendant, John E. Hodges, by and through his 
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attorneys, Edward F. Daly and Sutherland G. Taylor, and respectfully 
moves this Court for relief Under Title 28, Section 2255 of the United 
States Code, as follows: 

1. Defendant was convicted of armed robbery on a plea of 
guilty in this Court/and sentenced on August 30, 1956 to a term of 
three to twelve years. 

2. The aforesaid plea of guilty was withdrawn, a plea of not 
guilty entered, the aforesaid conviction and sentence vacated and set 
aside by Order of this Court dated February 7, 1957. 

3. On April 15, 1957 defendant was convicted and sentenced 
to a term of four to thirteen years in the custody of the Attorney Gene- 
ral. 

4. Defendant was arrested on April 29, 1956 by the Chicago 
Police without a warrant and at the apparent request of the Metropoli- 
tan Police Department, Washington, D.C. 

5. Defendant was held without a warrant for five days by the 
said Chicago Police acting with the knowledge and consent of the said 
Washington Police during which time he was questioned continuously , 
beaten physically and subjected to psychological as well as physical 
torture, with the result that he made a statement demanded by the 
Chicago police but refused to sign it. 

6. On May/i1, 1956 the Metropolitan Police Department ob- 
tained a warrant for defendant's arrest and sent officers to Chicago, 
Illinois, where they demanded a confession from defendant under threat 
of handing him back over to the Chicago Police for further mistreat- 
ment and abuse. Whereupon, defendant signed an alleged confession, 
waived extradition and was returned by the said Metropolitan Police 
officers to the District of Columbia on May 3, 1956. 

7. Upon his return to the District of Columbia defendant was 
placed in a cell at No. 1 Precinct, held over night and finally taken 
before U.S. Commissioner Cyril Lawrence the following morning, 
May 4. 

8. Defendant's alleged confession was admitted in evidence at 
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his trial and used against him over the objection of trial counsel. 
9. The rights of the defendant under the Constitution and Laws 
of the United States were clearly violated by the above described pro- 


cedure. 
Rule 5, Federal Rules of Criminal Procedure 
U.S. v. McNabb, 318 US 332 
U.S. v. Mallory, 77S. Ct. 1356 3 
U.S. v. Watkins, U.S. App DC, decided August 19, 1957. 
10. The motion, files and records in the case clearly show that 
defendant is entitled to relief. : 
WHEREFORE, defendant moves this Honorable Court to vacate 
and set aside his sentence and discharge him forthwith from custody, 
or in the alternative to grant a prompt hearing hereon. | 
DALY AND TAYLOR 
By /s/ Sutherland G. Taylor 
Attorney for Daendat 
* * * 
[ Certificate of Service] 


[ Filed September 30, 1957] 


OPPOSITION TO MOTION FOR RELIEF | 
UNDER TITLE 28, SECTION 2255, UNITED STATES CODE 


Comes now Oliver Gasch, the United States Attorney in and for 
the District of Columbia, and in opposition to the present motion re- 
spectfully represents unto the Court as follows: 

1. The defendant was indicted on June 4, 1956, on a charge of 
robbery. On August 30, 1956, the defendant entered a plea of guilty. 
The defendant was sentenced to imprisonment to a term of three to 
twelve years. : 

2. The aforesaid plea of guilty was withdrawn, anda plea of 
not guilty entered, the aforesaid conviction and sentence vacated and 
set aside by Order of Court on February 7, 1957. 

3. On April 15, 1957, defendant went to trial and was convicted 
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and sentenced to imprisonment to a term of four to thirteen years. 
ARGUMENT 
The petitioner contends that he was unlawfully arrested and was 
not brought before available Commissioner without unnecessary delay. 


The Metropolitan Police Department secured an arrest warrant 
for defendant on April 26, 1956, and sent same to the State of Florida 
on information that the defendant was in that state. On April 30, 1956, 
the Metropolitan Police were notified by the Chicago Police Department 
that the defendant was arrested in Chicago. On April1, 1956, the 
Metropolitan Police secured a U.S. Commissioner's warrant for the 
defendant. On May 2, 1956, the Metropolitan Police arrived in Chicago 
and saw the defendant about two or two-thirty P.M. They talked to 
him about one hour and reduced his statement in writing ending at 
three-thirty-five' P.M. on May 2, 1956. The defendant waived extra- 
dition. The police were unable to make reservations for the return of 
the defendant to Washington, D.C. until May 4, 1956. The defendant 
was notified of this fact and it was agreeable to him. The defendant 
in custody of police arrived in Washington, about four-fifteen P.M. on 
May 4, 1956, and on the way to Police Headquarters pointed out where 
he left the car used in the Robbery. They arrived at Police Headquar- 
ters about five P.M. The defendant was charged with Robbery, put 
in line-up and then placed in No. 1 Precinct, and on the following 
morning, May 5, 1956, was brought before the United States Commis- 
sioner. The defendant was questioned by the Chicago Police while in 
their custody only about local Chicago robberies. The Metropolitan 
Police at no time made any threats or promise to the defendant and the 
confession made by defendant was made voluntary. 

The Meaning of Rule 5(a) 

Rule 5(a), Federal Rules of Criminal Procedure, provides that 
an officer making an arrest shall take the arrested person without un- 
necessary delay before the nearest available Commissioner or officer 
empowered to commit persons charged with offenses against the United 
States. 
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The provisions of the Rule are not jurisdictional. They have 
been treated by the Supreme Court of the United States as being re- 
quirements of criminal procedure. See Mallory v. United States, de- 
cided June 24, 1957, = U.S.__—s«, at page 3 of slip decision. It is 
noted that at that point of the decision there is reference to McNabb v. 
United States, 318 U.S. 332, 343-344. The McNabb and Mallory de- 
cisions treat Rule 5 as being an expression of Federal Statutory policy. 
At no place in those decisions is there to be found reference to the 
rules of those cases as being anything approaching constitutional rights 
or matters relating to the jurisdiction of the Court. 
It is well established rule of law that sufficiency of proof, 
errors of law or of fact on the trial cannot be raised upon motion under 
Section 2255. All questions pertaining to the proof adduced at the 
trial must be raised upon direct appeal in the proper forum. This 
Court has restated this proposition of law as recently as 1955 when it 
stated in the case of Hanley v. United States, 95 U.S. App. D.C. 400: 
A question of proof at the trial in which the prisoner has been 
convicted cannot be raised by a motion to vacate under Sec. 
2255. Finan v. United States, 4 Cir., 1919, 177 F.2d 850. 
To the same effect see Adams v. United States, 95 U.S. App. 
D.C. 354, 222 F.2d 45 (1955). It has also been held that if evidence 
is secured as a result of an alleged illegal search and seizure, relief 
cannot be had by motion to vacate under Section 2255. See Smith v. 
United States, 88 U.S. App. D.C. 187 F.2d 192 (1950), cert. denied, 
341 U.S. 927 (1951). | 
WHEREFORE, it is respectfully submitted that petitioner's 
application for relief under 28 U.S.C. be denied. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Arthur J. McLaughlin 
Assistant United States Attorney 





[ Certificate of Service] 
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[ Filed November 14, 1957] 

This is a motion under 28 U.S.C.A. 8 2255, to set aside a 
sentence this court imposed on the defendant on May 3, 1957 based on 
a conviction for robbery. An oral hearing was had on October 25, 
1957, with counsel on both sides present. 

FINDINGS OF FACT 

1. On April 26, 1956, two members of the Metropolitan Police 
Department obtained a warrant from the Municipal Court of the Dis- 
trict of Columbia for the arrest of the defendant on the charge of armed 
robbery. Four days later, on April 30, the Chicago Police Department 
informed our local police that they had the defendant in custody. 

2. Two members of the District of Columbia Police Department 
went to Chicago on May 2. They talked with the defendant for about an 
hour on the afternoon of May 2, and reduced a statement he made to 
writing. 

3. Although defendant agreed to waive extradition, the police 
were not able to get reservations to return him to Washington until 
May 4. The defendant and the two members of the Metropolitan Police 
Department arrived in Washington about 4:15 P.M. on May 4, and 
reached the police headquarters that same day about 5 P.M. 

4. There he was charged with robbery, placed in a line-up and 
then sent to No. 1 Precinct. The next morning, on May 5, he was 
arraigned before the U.S. Commissioner for the District of Columbia. 
Although the District of Columbia Police had obtained a U.S. Commis- 


sioner's warrant in Washington before they went to Chicago, they did 
not take the warrant with them. 

5. The confession made to the members of the Metropolitan 
Police Department was voluntary and was not the result of coercion, 


threats or promises. 

6. The grand jury indicted the defendant on June 4, 1956 ona 
charge of robbery and on August 30, 1956, he entered a plea of guilty. 
He was later sentenced to a term of from three to twelve years. 

7. Defendant later was allowed by the court to withdraw his 





plea of guilty, and he then entered a plea of not guilty. Defendant went 
to trial on April 15, and was convicted of the offense of robbery and 
was sentenced to a term in prison of from four to thirteen years. 
CONCLUSIONS OF LAW 
Defendant contends that the admission by the trial judge of 
defendant's confession which allegedly resulted from an unlawful deten- 
tion invalidated the conviction and sentence. During the trial the court 
took extensive testimony out of the presence of the jury regarding the 
circumstances of defendant's confession before it admitted it into evi- 
dence. 
It seems well settled that a defendant may not seek to vacate a 
sentence under § 2255 by alleging mere error in the admission of evi- 
dence unless such error amounts to a denial of constitutional rights 
involving the essentials of a fair trial. Smith v. United States, 88 U.S. 
App. D.C. 80, 187 F.2d 192 (1950). At page 85 of its opinion the 
Court of Appeals stated: 
" . , the admission of confessions obtained by illegal 
detention is not a ground for collateral attack against the sen- 
tence and judgment following thereupon." 
See also Adams v. United States, 95 U.S. App. D.C. 354, 222 F.2d 45 
(1955). Therefore, this type of issue may only be raised upon a direct 
attack on the judgment by way of appeal. A motion to vacate under 
§ 2255 is an extraordinary remedy which is essentially the same as the 
writ of habeas corpus. It is not an acceptable expedient for raising 
errors of law when the time for appeal has gone by. United States v. 
White, 153 F. Supp. 809 (D.D.C. 1957). 
Defendant, however, argues that the Supreme Court's ruling, 
in Mallory v. United States, 354 U.S. 449 (1957), sets a more exacting 
test for the admissibility of confessions and that he could probably have 


obtained a reversal on appeal had Mallory been handed down| at an 
earlier date. Without speculating on this matter, it should be noted that 
if this issue is non-constitutional and non-jurisdictional, as this court 
holds that it is, then the statutory right to raise it upon appeal had 
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expired before Mallory could take effect. 

Defendant next appears to imply that the Mallory decision holds 
that every erroneous admission of a confession creates a defect in the 
trial proceedings which is constitutional in nature and hence review- 
able under 8 2255.’ The court does not understand this to be the purport 
of Mallory. The language of the Supreme Court is explicit. For ex- 
ample the court said at page 450: "Since an important question involv- 
ing the interpretation of the Federal Rules of Criminal Procedure was 
involved in this capital case, we granted the petition for certiorari", 
and again at page 451: "The case calls for the proper application of 
Rule 5(a) of the Federal Rules of Criminal Procedure. . ." The most 
that the facts permit this defendant to argue is that the court erred 
in admitting into evidence a confession obtained during an "unnecessary 
delay" in violation of Criminal Rule 5(a). This is not a constitutional 
question and could have been urged only upon direct appeal. 

Therefore , this motion to vacate sentence is denied. 


/s/ John J. Sirica 
| United States District Judge 
November 14, 1957 


[ Filed December 2, 1957] 
NOTICE OF APPEAL 
Name and address of appellant: John Hodges, District of Columbia 
Jail, 200 19th St., S.E. 
Name and address of appellant's attorney: 
Offense: Robbery 
Concise statement of judgment or order, giving date and any sentence: 


Denial of Motion for relief under Title 28, Sec. 2255, U.S. 
Code, filed, 10-25-57. SIRICA, J. 


Name of institution where now confined, if not on bail: 


District of Columbia Jail 
200 19th St., S.E. 


I, the above-named appellant, hereby appeal to the United 
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States Court of Appeals for the District of Columbia Circuit from the 


above-stated judgment. 
John E. Hodges 
Appellant 


/s/ Sutherland G. Taylor 
Attorney for Appellant. 


Date: December 2, 1957 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,683 


Appellant 


UNITED STATES OF AMERICA Appellee 


BRIEF FOR APPELLANT 


Statement of Jurisdiction 


This is an appeal from a denial of a motion to vacate 
sentence brought pursuant to Section 2255, Title 28. Jurisdic— 
tion of this court is invoked under Sections 1291 and 2255 of 


Title 28 of the United States Code. 


Statement of the Case 


Aw 
On July 30, 1955, the cashier at Briggs and Co., one 
Harold P. Parks, was held up and robbed of $4,950 at the company’s 
offices in Jashington, D. C. ( Tr 3 ). The, appellart. 
John Hodges was convicted of this robbery after a jury trial on 
April 15, 1957. The only evidence introduced at the trial con- 
necting the appellant with the crime was a signed confession. O- 
May 8, 1957 he was sentenced to serve s term of 4 to 15 years. 


@-l- 








Ynree montas later, Hodges filed a motion to vacate 
sentence, pursuant to 28 U.S.C. $2255, which contained the folio:-— 
ing allegations: 


(1) Appellant was arrested on April 29, 1956 
by Chicago police without a warrant at the 
apparent request of the District Police Depart- 
ment ; 


(2) Appellant was held without a warrant for 
five days by the Chicago police, acting with the 
knowledge of the District police, during which 
time he was questioned continuously, beaten 
physically and subjected to psychological as 
well as physical torture. As a result he made 

a statement demanded by the Chicago police but 
which he refused to sign; 


(3) On May 1, 1956, the District Police Depart- 
ment obtained an arrest warrant for appellant. 
Two local officers went to Chicago and demanded 
a confession under threat of handing him back 
over to Chicago police for further mistreatment, 
Defendant signed the confession, waived extra- 
Gition and was returned to the District of 
Columbia on May 3, 1956; 


(4) Appellant was arraigned the following morning 
on May 4, 1956; 


(5) The confession was admitted into evidence 
over the objection of trial counsel; 


(6) Appellant's constitutional rights were 
violated by the above described procedure, 


The District Court, Sirica, J., denied the motion to 


vacate but allowed Hodges leave to proceed on appeal from the 


denial in forma pauperis, 





The notice of appeal was filed on December 2, 1957. 


After a series of pro se pleadings and correspondence, this court 


appointed counsel and substituted present counsel to represent 
the appellant, John Hodges. 
A motion for the preparation of the transcript of the 
§2255 hearing was granted. However, the notes of the court re- 
porter who recorded the hearing could not be found and the prep- 
aration of the transcript was impossible. 


Appellant thereupon moved the court to remand tthe case 





for a new $2255 hearing since an agreed statement of facts couid 
not be prepared and present counsel was at a loss to determine 
what had transpired at the previous hearing which is the subject 
of this appeal. 
The court on May 18, 1959 denied the motion but orders6 
the preparation of the transcript proceedings at the trial for use 
as 2 supplemental record in this case. It is from this trial 
transcript, rather than the transcript of the $2255 proceedings 
which is the subject of this appeal, that the relevant statement 


of facts has been prepared. 


Be 
Following the robbery on July 30, 1955, Officer John 
Curren Wilson of the Washington, D. C. Metropolitan Police was 
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assigned to investigate. ( TA 1S, yf 1g F97O ). During the 
course of his investigation he received information from unidenti- 
fied sources which named certain persons who had allegedly con- 
mitted the robbery. ( JA /S,/b ; 33 ). On the basis 
of this information a police warrant was issued on April 23, 1956 
for the appellant, John Hodges, and two others, Frank Hodges and 
Tommy Straymer. (JA / Lb ). John Hodges had never been in 
trouble with the police prior to this time. 

Word was received by the Washington Metropolitan Police 
on April 28 or April 29, 1956 that John Hodges was in Chicago, 
Illinois. oJ A 1g , 93  ) The Chicago police were also notified 
and on Sunday evening, April 29, three Chicago detectives led by 
Officer Charles Fitzgerald went to a romming house in Chicago where 
John Hodges was Living with his wife and child. (TA ¢, Spee 


Hodges was then and there arrested without a warrant. (JA 8, /O ” 7 7 


Officer Wilson of the Washington police first learned 


that Hodges was being held by the Chicago police at about 5 p. m. 


on Monday, April 30, 1956. Cf /%, 27,70 )- The next day, 


Tuesday, May 1, was Officer Wilson's day off and he did nothing 


with regard to the Hodges case until Wednesday, May 2. TF; A ] 7, 2 7 





Another Jashington policeman, Officer Greco apparently obtained 
a U. S. Commissioner's warrant for John Hodges on Tuesday, May 1. 
(TA 2G )/ On Yednesday, May 2, Officers Wilson and Greco 
flew to Chicago. (JA AY ?)- They did not take the U. S. 
Commissioner's warrant with then, (TA Ab AF ) however, because 
as Wilson testified, the Metropolitan Police would have no author- 
ity to execute a U. S, Commissioner's warrant. (JIA 279 ) q | 
Neither did Officer Wilson ask the U. S. Marshal to transmit the 
Commissioner's warrant to Chicago since, according to Wilson, that 
would have prevented them from interrogating Hodges. ( VA A q 
In Vilson's words "iJe wanted to talk to Hodges and we 
knew that if the Commissioner's warrant were served, we jwould not 
be able to talk . .. until they got back here in Washington." 
( DA Az )}. Wilson further testified that the only | purpose 
of his trip to Chicago with Officer Greco was "to talk to John 
[Hodges] in order to get a confession from him. ( TA q | 
From the time of John Hodges arrest on Sunday, April 29 
until the time the Washington police arrived in Chicago)|on iednes~— 


day afternoon, May 2, 1956, Hodges was put through a series of 


interrogations and line-ups by the Chicago police. (J fy L 37- Y2 7; 
401-108 ,//e, SV/- 
. During this period he was beaten on 


occasion, ( IA SJ— Ct of ) awakened in the middle of the night 


for line-ups ( Jf 54, 104407 ) and on one night forced to 
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sleep on a cell block floor. (J# /O§ ) Throughout this entire 


period and during the 'several interrogations, Hodges consistently 


denied any participation in the Briggs and Co. robbery. (JA 37-42 7, 


Jo1-~ 108 ). Also during this period Hodges was with- 
out benefit of counsel. ( TA 2, 2 ye He was not 
advised of his right to counsel, nor of his rigats under the 

Fifth Amendment. (TA 109 

Hodges was first eubjected to interrogation in his apart— 

ment at the time of his arrest on Sunday, April 29. 

40, 38, 73,74, 77, 7S . He was further questioned by the 
Chicago police on the way to the Detective Bureau ( TA. 7 8 ) line- 
up where he was lodged at about 9:30 p. m. Sunday night. (TA 6, 73, 
73 

Upon his arrival at headquarters, he was placed in 2 
line-up for about 15 or 20 minutes ( TA 397,703 and 
then removed to a cell block and remained there until 2:00 or 2:30 
a. m. on Monday, April 30. ( UA 37, /03 ). He was 
then awakened and put in another line-up for about 15 or 20 min- 
utes. ( J4 39,/03). At about 8:00 or 8:30 a. m. on Monday 
morning, he was questioned by three detectives in a downstairs 
room at headquarters. ( JA oO, /083,7/0 f ) This was 
an extensive, tiring examination. (7 # 40, F/,/0 77 He was 
then returned to the cell block and almost immediately thereafter 
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put in another line-up for 10 or 15 minutes, (7a 40, F/, yo 


At 1:30 or 2:00 that afternoon he was further interrogated, 
The following morning, Tuesday, May lst at about 8:30 a.|m. he 
was interrogated again by the Chicago police for one-half to three- 
quarters of an hour. ( JR - uly, 2/07 . On the afternoon 
of Tuesday, May 1, he was taken to Cook County jail for extradit:.on 
proceedings. ( Jt 42 J 107, 109). The trip to the ja°l 
took about one-half hour, during which time he was submitted to 
further questions. ( J A 2, 108 
The extradition proceeding was presided over by 2 locat 
Chicago police magistrate. ( Jf +5, 7 ). At this 
proceeding he was not advised of his rights, ( Sitti lO7, L5~ 
he was denied permission to call his wife ( i 4h 43 and he 
was without benefit of counsel. ( 7A 43, bs At the con- 
clusion of the extradition proceedings about 2:00 or 2:30 Tuesday 
afternoon Hodges was put in the cell block at the Cook County jail 
where he spent the night sleeping on the floor with other prisoners 
because no beds were available. ( TA 108 
Hodges was returned to Chicago police headquarters the 
next day, lednedday , May 2 where, at about 2:30 or 2:45 p. m. he 
was met by the two Washington, D. C. policemen Officers Wilson e:d 
Greco. ( JA 46, /08, 109 Up until this time for the 
prior three days Hodges had steadfastly denied involvement in 
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the Briggs and Co. robbery. 
Officers ilson and Greco then took Hodges into a 
small room off from headquarters. ( Lo » AO Gs Ss 
There he was told by them that he had been charged with the Briggs 
and Co. robbery..( // &S . He again denied the charge.( JA os 
He then was shown a confession by a2 man named Thomas Straymer (TF, A 8 iO 
and he was told that his brother, Frank Hodges, had also confessed 
and that both of these confessions implicated him. ( JASE 
He was told that if he did not confess he would be returned to 
the Chicago police who, ( JAS 6 during this questioning period, 
were right’ outside the-door. The questioning period by the 
Washington police took approximately one hour. ( Tr 5b 
at 3:25 € JA 2L or 3:35 p. m (JA 87 John Hodges 
signed a confession which Officer Wilson had typea. ( J Sh pS, 
During this questioning, he was not advised that he was entitled 
to a lawyer. ( TA TZ 
Hodges was then returned to the cell block at police 


headquarters in Chicago ( I A 2 3 and the following morning, 


May 3, 1956, he was flown back to Washington, D. C. ( JA 27, ES 


Upon his arrival in Washington he was taken to police headquarters 


and confronted by Mr. Parks, the victim of the Briggs and Co. 


robbery. ( JA AY, Z S 5é4 ). Mr. Parks recognized 


Ba 





Hodges as a former route salesman for Briggs and Co. but could 


not identify him as one of the two men who had robbed hin. (JA <u 


At the request of the police he read his confession to 
Mr Parks and signed it again. Sh 25, Ze This occurred 
at 3:30 p. m. on Thursday, May 3, 1956. ¢ Th AL He was then 
taken through the Identification Bureau of the Police Department 
and placed in a cell block for the night. ( TA 26,47, be 


On Friday, May 4, 1956 at 10 a, m., John Hodges was finally arraign~ 


ed before the U. S. Commissioner. ( JA C, t& 


Thus three days elapsed between the time of Hodges’ arrest 
and the time of his confession and five days elapsed between the 


time of his arrest and the time of his arraignment. 


Statute Involved 
Title 28, U. S. C. $2255 provides as follows: 
Federal Custody; remedies on motion attacking sentence: 


A prisoner in custody under sentence of a |court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of 
the United States, or that the court was without juris-— 
diction to impose such sentence, or that the sentence 
was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 
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A motion for such relief may be made at any time. 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and make 
findings of fact and conclusions of law with respect 
thereto. If the court finds that the judgment was 
rendered without jurisdiction, or that the sentence: 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a 
denial or infringement of the constitutional rights 
of the prisoner as to render the judgment vulnerable 
to collateral attack, the court shall vacate and set 
the judgment aside and shall discharge the prisoner or 
re-sentence| him or grant a new trial or correct the 
sentence as may appear appropriate. 


A court’ may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing, 


The sentencing court shall not be required to 
entertain a second or successive motion for similar 
relief on behalf of the same prisoner. 


An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus, 


An application for a writ of habeas corpus in be- 
half of a prisoner who is authorized to apply for re- 
lief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has failed 
to apply for relief, by motion, to the court which 
sentenced him, or that such court has denied him re- 
lief, unless it also appears that the remedy by motion 
is inadequate or ineffective to test the legality of 
his detention. 62 STAT, 967 (1948), as amended; 63 
STAT, 105 (1949); 28 U. S. C. $2255 (Supp. V, 1952). 
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Statement of Points 


1. The District Court erred in failing to conclude 
that the appellant's confession was involuntary and obtained 
in violation of his constitutional rights. 

2. The District Court erred in holding that this case 
was not within the class of cases receivable on a $2255 motion. 

3, The lack of a transcript of the §2255 hearing pre- 


vents a review of the whole record, which js necessary to detcr- 


mine whether the appellant's claim was supported by "exceptional 


circumstances," 
4. The District Court erred in denying the motion to 


vacate and in failing to set aside appellant's conviction, 


Summary of Argument 


7s 


The trial transcript which is before the court as 2 
supplemental record shows conclusively that the appellant's con- 
fession was obtained as a result of continuous questioning, 
coupled with psychological and physical coercion over a five day 
period. During this period the appellant was denied the right 
to counsel and the benefit of friends and family. The avowed 
purpose of the police during this detention period was "to get 
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a confession". The appellant's will finally was broken and 

the confession was extorted. The transcript also shows con- 
clusively that the appellant's conviction was based solely on 
the introduction of this confession at the trial. Under a list 


of Supreme Court decisions, including Spano v. People of the State 
of New York, uv. S. , 79 S. Ct. 1202 Wecided 


June 22, 1959) and Malinski v. People of the State of New York, 
324 U. S. 401 (1945), such a confession is involuntary as a matter 
of law. 

The class of cases which are reviewable under section 
2255 include those in which error occurs "involving the jurisdic— 
tion of the court or "deprivation of Constitutional rights amount-— 
ing to a denial of the essence of a fair trial.'" Smith v. United 
States, 88 U. S. App. D. C. 80, 187 F. 21192 (1950). js taught in 
Lisenba v. California, 314 U. S. 219 (1941), a conviction based 
solely on a coerced confession deprives a person of his Constituion- 
al rights and infects the proceedings with such unfairness as to 

void the trial. 

A review of the whole available record indicates beyond 

doubt that the present case is clearly within that class review— 


able in a collateral proceeding. In view of this, the holding 


of Askins v. United States, 102 U. S. App. D. C. 198, 251 F. 2d 


909 (1958), is controlling. The fact that the error could have 
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been presented on direct appeal is immaterial, and section 2255 
relief is available. 
The “miscarriage of justice" which is evident in this 
case may be corrected by this court. An aggravating circumstaace 
which may make the court's decision more difficult is|the fact 
that the notes of the hearing below have been lost and, there-- 
fore, the complete record of the case is not before this court. 
This prevents the review of the whole record which is| required 
under the holding of the Smith case. Other “exceptional cir- 
cumstances" very likely appear in the lost record. It is sub- 
mitted that the supplemental record is sufficient to support a 
reversal of the trial judge and the granting of the appellant’s 
motion. In the alternative, justice demands a new $2255 hearing 


so that a record of all the "circumstances" will be available. 


Argument 


I, 


The District Court erred in failing to find that 
the appellant's confession was involuntary. 


In his motion for relief under Title 28, Section 2255 


of the United States Code John Hodges, appellant herein, alleged 








that he “was held without a warrant for five days by the said 
Chicago police acting with the knowledge and consent of the 
said Washington police during which time he was questioned con- 
tinuously, beaten physically and subjected to psychological as 


well as physical torture, with the result that he made a state- 


ment demanded by the Chicago police but refused to sign it." 


Appellant further alleged that he signed the confession because 
of the threat of the Washington, D.C. police to hand him back to 
the Chicago police for further mistreatment and abuse. The 
District Court, Sirica, J., granted a hearing. 

Following the hearing the District Court found that 
Hodges‘ confession was voluntary and was not the result of coer-— 
cion, threats or. promises, It is impossible to determine on 
what basis this finding was made because the transcript of this 
hearing has been lost and attempts to reconstruct the events 
of the hearing through the judge's notes and the recollections 
of counsel have revealed only the barest outline of the pro- 
ceeding. Although it is possible that evidence in addition to 
that presented at the trial may have been introduced at this 
hearing to prove Hodges’ allegations,,an examination of the trial 
transcript itself reveals that the trial court erred when it did 
not find that the confession was involuntary as a matter of law. 





It is a fundamental principle of law that involuntary 
admissions “are not premises from which a civilized forum will 


infer guilt". Lyons v. State of Oklahoma, 322 U. S. 596, 605 


(1944). The law cannot measure the force of coercive influences, 


or decide their effect upon the mind of the prisoner; therefore 
it excludes declarations where such influences have been exerted. 
Bram v. United States, 168 U. S. 532 (1897). 
The baffling variety of disguises which coercion might 
assume make a difficult basis upon which to formulate an effective 
rule of law. The Supreme Court in Bram v. United States examined 


the problem of what quantum of proof is necessary to establish 2 


| 


confession as involuntary. It was concluded that the difficulty 
attending the measure of proof arises from a 


“misconception of the subject to which the 
proof must address itself. The rule is not 
that, in order to render a statement admissible, 
the proof must be adequate to establish that the 
particular communications contained in a state- 
ment were voluntarily made, but it must be suffi- 
cient to establish that the making of the state- 
ment was voluntary; that is to say, that, from 
causes which the law treats as legally sufficient 
to engender in the mind of the accused hope or 
fear in respect to the crime charged, the accused 
was not involuntarily impelled to make a state- 
ment when but for the improper influences he would 
have remained silent. 18 S. Ct. at 189 (Emphasis 
added) . 








The Supreme Court has recently applied the test of 
involuntariness to the confession made in Spano v. People of 
the State of New York. sc U.S. _«'- ¢79 S.c€t. 1202: - 
@ecided June 22, 1959). Spano had been indicted for first 
degree murder, and a warrant had been issued for his arrest, 


when he voluntarily surrendered to the authorities at 7:10 p. nm. 


At that time he was accompanied by his lawyer. After cautioning 


Spano to answer no question, his attorney left him in the 
custody of the police, whereupon continuous and persistent 
questioning began at about 7:15. A “childhood friend" of Spano’s, 
who was an officer on the police force attempted on four differ- 
ent occasions to persuade Spano to confess. On the fourth try 
he was successful, and Spano's written statement was completed 
at 4:05 a. m. some nine hours after his surrender. The police 
then had Spano identify the spot where he had disposed of the 
weapon; during tais time Spano elaborated upon his original 
statement. 
The court emphasized that, 
"the police were not therefore merely try- 
ing to solve a crime or even to absolve a sus- 
pect .. . They were rather concerned primarily 
_Wwith securing a statement from defendant on which 
they could convict him. The undeviating intent 
of officers to extract a confession from the 
petitioner is therefore patent. When such an 
intent is shown, this Court has held that the 
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confession obtained must be examined with the 
most careful scrutiny, and has reversed a con- 
viction on facts less compelling than these.” 
(Emphasis added). (79 S. Ct. at 1207) 
It was also emphasized that Spano had no past history 
of law violation and that he had been held incommunicado through— 
out the questioning period; the court concluded that his will 
"was overborn by official pressure, fatigue and sympathy falsely 
aroused after considering all the facts in the post-—indictment 
setting. Ibid. 


To compare the facts in the Spano case with |the facts 


in this case: The police officers who questioned Hodges clearly 


had “an undeviating intent to extract a confession" from him. 
The testimony of Officer Wilson under oath was "I would say 
that we went to Chicago to talk to John in order to get a 
confession from him. J. A. %| In answer to the question, 
"You achieved what you set out to do, didn't you," Wilson said, 
"We get a confession from him, yes." J. A. a9 Wilson sum- 
marized the matter by stating 
> « - “we wanted to talk to Hodges and we 
knew that if Commissioner's warrants were served 
we would not be able to talk to them until they 
got back here in Washington. J. A. 30 
Hodges had never been counselled by an attorney to 
remain silent as had Spano; yet he denied all charges for four 


days. Hodges’ detention was actually for a much greater period 
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than that of Spano. Hodges, unlike Spano, testified that he 

was beaten; this was never denied by a government witness. Like 
Spano, his will had been overborn by fatigue through questioning, 
line-ups and sleeping on the floor. Also like Spano, Hodges had 
never before been in trouble with the police. 

The court stated in Spano that it had found a confession 
involuntary on facts less compelling than those presented citing 
Malinski v. People of the State of New York, 324 U. S. 401. 
Malinski was arrested at about 8 a. m. and removed to a hotel 
room where his clothes were taken from him. He remained in this 
state until 11 a. m. when he was permitted to put on his shoes, 
socks, and underwear and was given a blanket in which to wrap 
himself. He remained <hus- attired until about 6 p. m. when he 
was put in a room with an old friend who was at the time serving 
a prison sentence. Malinski confessed. 

In concluding that Malinski's confession was coerced the 


court recognized that during the time he was stripped he was sub- 


jected to no more than occasional questioning and that no con—- 


fession was received during this three hour period. The court 
stated, “the record did not show any persistent and incessant - 
let alone gruelling - questioning by the police while Malinski 


was only partially clothed." Id. at 405. Malinski's assertion 








that he was beaten was controverted and was thoroughly discount- 


ed by the court. Nevertheless the confession was held involuntary 
as a matter of law. The court stressed these factors:  Malinski 
was held incommunicado; the "friend" of Malinski's inferred that 

the police would beat him if he didn't confess; and the |remarks 

of the prosecutor at the trial indicated that he considered humilia~ 
tion of the suspect as good police procedure, 

In the instant case, the prosecutor stated to| the jury, 

"tT don*t deny that Officer Greco and Officer 

Wilson went out to talk to this defendant, and 

get a confession from him if possible. That is 

what we have got the police for, to go out and 

talk to these people." (Emphasis added). (J. A. 

Here, as in Spano the extensive interval between arrest 
and arraignment must be considered an influential factor and, in 
this case, (5 days) one of some proportions. Hodges was held 
incommunicado without benefit of friends or counsel during the 
time in which his confession was gathered. Ziang Sung Wan v. 
United States, 266 U. S. 1, (1924), Lyons v. State of Oklahoma, 
322 U. S. 596 (1944), and Paine v. State of Arkansas, 356 U. S. 
560 (1958), emphasize the impact of such denials upon the will 
of the prisoner. The uncontroverted testimony of Sr eaakas abuse 


is highly persuasive. The formidable array of incidents in this 


case were initiated to satisfy what has been aptly described as 
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a‘craving for evidence". Ziang Sung Wan v. United States, supra; 
at p. 12. In their combined effect they render a confession in- 
voluntary and its admission during the trial violative of the 
defendant's constitutional rights. Under the authority of Spano 
and Malinski, the confession here introduced was a fortiori in- 


voluntary as a matter of lav. 


It. 


The Relief Requested is Available Under Section 
2255 


} 
Manifestly, section 2255 was not fashioned as a sub- 
stitute for resort to a thoroughly adequate appellate system. 
Aside from the venue provisions, this section is, in substance 
and scope, a habeas corpus procedure; United States v. Hayman, 
342 U. S. 205, 217 (1951) and was designed to govern those ex- 


ceptional circumstances which cry out for unusual and prompt 


relief. 


In Bowen v. Johnston, 306 U. S. 19 (1939} the Supreme 


Court stated the rule as to the scope of review on habeas corpus: 


“The scope of review on habeas corpus is limited 
to the examination of the jurisdiction of the court 
whose judgment of conviction is challenged (citing 
cases). But if be found that the court has no juris- 
diction to try the petitioner, or that in its pro- 
ceedings |his constitutional rights have been denied, 
the remedy of the habeas corpus is available." Id. 
at 23-24, (Emphasis supplied). 


That the'use of a coerced confession is a denial of 
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basic constitutional rights is beyond question, In Lisenba v. 
—————_———_—- 
People of State of California, 314 U. S. 219, (1941), the Supreme 
Court viewed it as affecting the fundamental fairness essential 
to the very concept of justice: 
"As applied to a criminal trial, denial of due 
process is the failure to observe that fundamental 
fairness essential to the very concept of justice . 
. . « Such unfairness exists when a coerced confes=- 
sion is used as means of obtaining a verdict of 
guilt.” Id. at 236-237. 
The Court went on to equate use of a coerced confession 
with the extortion of testimony by physical torture, the donina— 
tion of a trial by mob violence, the use of fraud, collusion, 


trickery and subornation of perjury, or the inducement of a de- 


fendant to testify against himself. The Court stated that "the 


concept of due process would void a trial in which by threats or 


promises in the presence of court and jury, a defendant) was in-. 
duced to testify against himself. The case can stand no better 
if, by resort to the same means, the defendant is induced to 
confess and his confession is given in evidence". Id, at 237 
(Emphasis added). 
Certainly, when the error is such as to "void" the 

trial it is sufficient to deprive the court of any jurisdiction 
to pronounce sentence, Obviously such a sentence may be vacated 


on collateral attack. 








However, it is not necessary for the error to be of 
such proportions in order to invoke the relief provided in a 
habeas corpus procedure. While the general rule requires that 
correction of lesser errors be made on direct appeal, this require- 
ment is not absolute. Under “exceptional circumstances’ even errors 
in the admission of evidence may be remedied in a collateral pro- 
ceeding. 

"It must never be forgotten that the writ of 

habeas corpus is the precious safeguard of per- 

sonal liberty and there is no higher duty than 

to maintain it unimpaired . . . The rule requiring 

resort to appellate procedure when the trial court 

has determined its own jurisdiction of an offense 

is not a rule denying the power to issue a writ 

of habeas corpus when it appears that nevertheless 

the trial court was without jurisdiction. . - But 

it is equally true that the rule is not so inflex- 

ible that it way not yield to exceptional circum- 

Stances where the need for the remedy afforded by 

the writ of habeas corpus is apparent. (Emphasis 

added) . Bowen v. Johnston, 306 U. S. 19, at 27-28. 

From the foregoing teaching of the court it would seem 
that if the error alleged in a collateral attack is such as to 
deprive the trial court of jurisdiction to pronounce sentence, 
it is not necessary to resort to normal appellate procedures. It 


is also apparent that errors which are not so fundamental as 


to deprive the trial court of jurisdiction may also be corrected 


on collateral attack if the case presents “exceptional circum- 


stances." 





The Supreme Court has consistently held that| the use 
of a coerced confession in obtaining a conviction is a denial of 
fundamental constitutional rights. It was held that such a denial 
is sufficient to void a trial. Lisenba v. People of State of 
California, supra. The Court has further held where a) conviction 
is obtained in a state court as a result of the admission of such 
a coerced confession it will be set aside in a habeas corpus 
proceeding. Leyra v. Denno, 347 U. 5. 556 (1954). These holdings 
would seem to be decisive of the issue presented in this case, 
While the Supreme Court has never passed upon the issue where a 
federal conviction is concerned, there is no reason for a separate 
rule, 

Nevertheless, there are certain courts of appeals deci-~ 
sions which have held that the admission of a coerced |confession 
alone is not sufficient to set aside a federal conviction on 
collateral attack. See Young v. Sanford, 147 F, 2d 1007 (C. «a. 


5th 1945); Evry v. Huff, 80 App. D. C. 25, 146 F. 2d 17 (1944) ; 


Miller v. Hiatt, 141 F. 2d 690 (C. A. 3d, 1944); Burall Vv. 


Johnston, 134 F. 2d 614 (C. A. 9th 1943); Vermillian vy. Zerbat, 

97 F. 2d 347 (C. A. 5th 1938). This apparent conflict between the 

Supreme Court and the Court of Appeals was dealt with | by this court 
in Smith v. United States,88 U. S. App. D.C.80,187 F.) 2d 192(3959), 


Although the Smith case does not involve a coerced confession, tia 
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court recognized that there are: 


* . » « On the one hand, Supreme Court 
opinions stating that habeas corpus is avail- 
able to correct the denial of any constitutional] 
right, and on the other hand, the decisions of 
the courts of appeals that convictions cannot 
for that reason alone be set aside on collateral 
attack by the habeas corpus procedure." 187 
F, 2d at 197, (Emphasis added), 


The court then attempted to reconcile this obvious con- 
flict by applying the principle set forth in Sunal v. Large, 332 
U. S. 174 (1947). The court construed that case to hold that 
generally habeas corpus cannot be substituted for an appeal where 
the error is in the admission of evidence, This is so because 
such an error is subject to correction on appeal, 

The exception to this general rule was concisely stated 
by the court as follows: 


". - » errors committed during a trial may 


not be reviewed by habeas corpus unless involving 
jurisdiction of the court or deprivation of con— 
stitutional rights amounting to a denial of the 
essence of a fair trial ; . ." This we think is 
a fair statement of the principle to be applied 
as we read the lesson. of the decisions of the 
Supreme Court." (Emphasis added) . 


The court then applied this principle to the facts be- 
fore it. There was no coerced confession involved and the court 
found the whole course of events showed no such deprivation of 


rights as to deny the sence of a fair trial. In these circun- 


Stances with no indication of any deterrent to appeal, remedy by 
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collateral attack was unavailable. 
In the present case, however, the whole course of events 


conclusively reveals a failure to observe that fundamental fair- 


ness which is essential to the very concept of justice.| The acts 
complained of necessarily prevented a fair trial. The conviction 
was based solely on a coerced confession, As the Supreme Court 

stated in the Lisenba case, supra; 314 U. S, at 236-37: 


"Such unfairness exists when a coerced con- 
fession is used as a means of obtaining a verdict 
of guilt. We have so held in every instance in 
which we have set aside for want of due process 
a conviction based upon a confession, 


"To extort testimony from a defendant by physi- 
cal torture in the very presence of the trial! tri- 
bunal is not due process, The case stands no} better 
if torture induces an extrajudicial confession which 
is used as evidence in the court room. 





"A trial dominated by mob violence is not! such 
as due process demands. The case stands no better 


if mob violence anterior to the trial is the = 
ducing cause of defendant's alleged confession. 
"If by fraud, collusion, trickery and suborna- 
tion of perjury on the part of those representing 
the state, the trial of an accused person results 
in his conviction he has been denied due process 
of law. The case can stand no better if, by) the 


en A A A 
same devices, a confession is procured and used 


in the trial, 


"The concept of due process would void a trial 
in which, by threats or promises in the presence 
of court and jury, a defendant was induced to testify 
against himself, The case would stand no better if 








by resort to the same means, the defendant is 
induced to confess and his confession is given 
in evidence. Emphasis add ° 


In the present case the admission of Hodges’ confession 


was equivalent to compelling him to testify against himself. Since 


the whole course of events reveals that his conviction was based 
solely upon his denial of a fundamental guaranty, the proceedings 
were fatally infected and the essence of a fair trial was denied. 

By applying the principle defined in the Smith decision 
to these circumstances, it is clear that this case is within the 
class reviewable under habeas corpus or section 2255. 

It is conceded that the error alleged in the appellant’s | 
motion could also have been corrected on direct appeal. If the 
error involved a mere idmission of evidence which did not affect 
the essence of a fair trial, the failure to appeal could bar this 
collateral attack. However, as pointed out, this case involves 
more than “the erroneous admission of evidence claimed to infringe 
a right protected by the Constitution." Smith v. U. S. supra, at 
197. Rather, the error has created a "fundamental weakness in the 
judicial process which has resulted in the conviction,” Ibid 
and has sapped a11 substance from the trial. 

‘The failure of the appellant to file a direct appeal 


is therefore not a reason to refuse relief under section 2255. 
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As Judge Fahy, the author of the Smith case, pointed out in 
Askins v. United States, 251 F. 2d 909, 911 (D. C. Cir. 1958) : 


"When a subject is within the limited class 
reviewable under section 2255 the fact that it is 
presented for the first time by motion under that 
section, though it could have been presented |at 
the trial, at the sentencing, or on appeal from 
the judgment of conviction, is immaterial. Jordan 
Vv. United States District Court, 98 U. S. app. D. C. 
160, 233 F, 2d 362, reversed on other grounds 352 
U. S. 904, 77 S. Ct. 151, 1 L. Ed. 2d 114. (Emphasis 
added) . 


The court went on to say at page 911, note 3: 


"Not only does our Jordan decision support this 
proposition but in another portion of the opinion 
in that case we refrained from reaching under section 
2255 the issue of lack of a speedy trial, in| the 
absence of an "extreme case", We said the point 
was not raised at trial or on the direct appeal. 
The sold ground presented to the Supreme Court on 
the petition for certiorari was the denial of a 
hearing on the issue of a speedy trial. By revers-— 
ing and remanding to the District Court for a hear- 
ing on the merits the Supreme Court appears to have 
ruled that failure to raise at trial or on direct 
appeal a point cognizable under section 2255|/ is no 


1 natant Ghee a Gentnensiene wee Gera ee Er wr — pee nee 
bar to its consideration in a section 2255 proceed- 
ing." (Emphasis added). 


It is significant that the question in the Askins case, 


which the court held to be within the limited class reviewable 
under section 2255, was whether there had been a violation of a 
statutory right. The error did not involve a "deprivation of 
Constitutional rights amounting to a denial of theessence of 2 
fair trial" as the Smith case teaches, and as is claimed in the 


present case, 








The recent decision by this court in Bessie Byrd v. 
United States, No. 14,795, decided March 31, 1959, also has a 


bearing on the present appeal. There the court granted Section 


2255 relief although the error charged was the improper admission 


of evidence obtained in violation of the search and seizure pro- 
vision of the Fourth Amendment. This appears to be a broadening 
of rule stated in the Smith case since such an erroneous admission 
of evidence is normally not associated with the denial of the 
essence of a fair trial. It is believed that there is no other 
instance where 2 Fourth Amendment violation has been held review-- 
able in 2 collateral proceeding. In comparison with the circun-— 
stances in the Bessie Byrd case, the instant appeal present an 


a fortiori situation, 
Itt. 


Lack of a Transcript of the §2255 Hearing 
Prevents a Determination that other “Excep- 
tional Circumstances” are not present 
As previously shown, the facts revealed in the transcript 
compel a holding that, as a matter of law, the appellant's con- 
fession was coerced and involuntary. Thus the finding of the 


trial court that the confession was voluntary is clearly errone- 


ous. In view of the court's finding of voluntariness, it was 
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necessary for it to determine whether the admission of the con- 


fession was ground for section 2255 relief. However, the court 


did not make such a determination and concluded that the alleged 


error involved mere error in the admission of evidence which did 


not amount to a denial of constitutional rights affecting the 


essentials of a fair trial. In view of this, the trial 
held that the alleged error could not be reviewed under 


2255, citing Smith v. United States, supra. 


court 


| section 


Since the reporter's notes of the section 2255 motio.a 


have been lost and since other means of reconstructing 


the hear - 


ing have failed, there is no record before this court to show 


what matters were presented to the trial judge. 
In Smith v. united States, supra, the court §s 

187 F. 2d at 197: 
"When as in Bowen v. Johnston, supra, it 


is said that there has been a denial of ‘con+ 
stitutional rights,* .. . the whole course 


tated, 


of events is to be considered, not merely the 


TT 
erroneous admission of evidence claimed to 
infringe a right protected by the Constitutio 


Here, only part of the course of events is known from t 


tt 
D. 


he suppt2- 


mental record, However, it is known that a constitutional rig. 


has been denied; that the denial was the sole basis of 


the con~ 


viction; and that, therefore, all substance was sapped| from th- 


trial. It is submitted that these are sufficient grounds for 
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granting the relief sought by the defendant. 

However, should the court determine that additional 
“exceptional circumstances” are necessary for such a decision, 
it is incumbent upon the court to remand this case for a new 
§2255 hearing. Only in this way can the court be sure that the 
appellant did or did not present other "exceptional circumstances" 
at the original hearing. For example, there is no way of knowing 
whether the appellant justified to the trial court his failure 
to appeal. If this court determines that such a justification 
is required, justice demands that the record show conclusively 
that the appellant has not met the requirement. This appellant 
should not lose bis case merely because a court reporter has lost 


his notes. 
CONCLUSION 


The processes of the law have dealt unjustly with 


John Hodges from the time of his arrest to the present. In this, 


his first encounter with the law, he has been deprived of his 


basic rights at every step of the way. 

After an illegal arrest without a warrant, he was de- 
tained without friends, family or counsel for five days before 
proper arraignment. He steadfastly refused to confess to the 


charges until after three days of detention, questioning, threats 
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and physical abuse, The enforcement branch of the law 
what they avowedly set out for - a confession. 

The judiciary has, through error, continued the denial . 
of his rights. The trial court permitted his coerced confession 
to convict him, and then compounded the error by denying relief 
under section 2255 on the ground that the confession was voluntary. 
The court reporter added to the pattern by losing his notes of 


the hearing. 


Since his appeal has been pending in this court the 


incredible chain of events has continued, After the lodging of 
his notice of appeal, on December 2, 1957, several months 
elapsed before counsel was appointed to represent him. After 
another lapse of time his appointed counsel filed a brief. The 
brief was subsequently stricken and new counsel substituted by 
this court. The long delays, however, had had their effect. The 
memory of man had dimmed and, without a transcript, a recon- 
struction of the 2255 hearing was impossible. 
Justice should not be so thwarted. Habeas corpus 
was designed to provide a remedy in just such a case, and it 
is the responsibility of this court to grant the relief sought 


and put an end to this shocking series of injustices. 
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WHEREFORE, it is respectfully submitted that the 


decision of the District Court be reversed and the case remanded 


with instructions to vacate the appellant's sentence. 


Henry B. Weaver, Jr. 


———Quinn O'Connell 
Attorneys for Appellant 
1225-19th Street, N, |W. 
Washington 6, D. C. 
(Appointed by this Court) 


September 4, 1959 
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SUPPLEMENTAL MEMORANDUM 
} Pursuant to permission granted by an order of the Court, dated 
April 15, 1960, the following supplemental memorandum is submitted. The 
question which the Court requested counsel to discuss is: “Whether 
appellant, either in the affidavits filed in this Court or otherwise, has 
made such a showing as to entitle him to a hearing in the District Court 
on the question whether, notwithstanding his failure to appeal directly 
from the judgment of conviction, he is entitled to a hearing in the 
District Court on the right he claims to attack collaterally under 28 
U.S.C. § 2255 (1958) the validity of the judgment of conviction on the 
basis of the admission in evidence of an alleged coerced confession.” The 
answer to the question is in the negative. 
Statement of Case 

On June 4, 1956, appellant and two others were indicted for 
the armed robbery of $4,950.00 from Briggs and Company. All three 
codefendants pleaded guilty to the charge on June 26, 1956. Appellant 
was camitted to the Reformatory at Lorton, Virginia. Four months later, 
he filed a pro se motion for reduction of sentence. This motion was 
denied by the District Court on November 19, 1956. 

On January 9, 1957, appellant filed a pro se motion under Title 
28 U.S.C. § 2255 for vacation of sentence. After a hearing on the motion, 
7 ig E. Ford, Eeq., the District 
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appellant’s confession. On April 15, 1957, the jury returned its verfict 


of guilty. Three weeks later, on May 8, 1957, sentence was imposed. ‘Two 


counsel for appellant were present. It was fram this sentence that appellant 
failed to appeal within the statutory time limit. 
In this Court of Appeals he submits affidavits of himself and 
his two trial counsel. Said counsel was requested by appellant's wife to 
represent the appellant. No complaint is made regarding such representation, 
either in respect to the presentation of the merits of the confession nor 
any other matter. Seid counsel were of record during the three weeks 
intervening between the jury's verdict (thus implying, for purposes of 
motivating appellant, an acceptance of appellant's confession) and the 
sentencing. No allegation is made of the existence of, absence of or 
attempts for conferences during those three weeks» Immediately after the 
sentence the two counsel did discuss the matter of an appeal with the 
wife. There is no allegation that at any time while incarcerated) appellant 
requested to see his wife or counsel. It is alleged the wife informed 
appellant of his counselst statements regarding an appeal, but "[iJ]t was 
at this time too late to file, however." New counsel, Mr. Sutherland Taylor, 
was retained by appellant as soon as I possibly could 
after I had been convicted and sentenced" (emphasis supplied). It was 
from said new counsel that appellant is alleged to have learned “the 
actual time limit within which to appeal." 
Three months after sentence a motion to vacate the sentence under 
28 U.S.C. 8 2255 was filed for appellant. A hearing on the motion was 
held on October 25, 1957. On November 14, 1957, the District Court denied 
the motion. Among other findings of fact, the District Court found that 
*the confession made to the members of the Metropolitan’. Police Department 
was voluntary and not the result of coercion, threat or promises.!* From 
the denial of this motion appellant seeks relief. 








Sys 
SUMMARY OF ARGUMENT 

"Habeas corpus and, consequently, motions under 28 U.S.C. 8 2255 
provide relief solely from jurisdictional defects. Neither habeas corpus 
nor Section 2255 may be employed as a substitute for a writ of error. A 
review of the cases shows that a petition for habeas corpus will be 
entertained where (1) there is a question of the lower court's jurisdiction 
and (2) the national interest or extraordinary hardship on the individual 
requires that a jurisdictional question be answered as soon as possible. 
The latter condition has been called exceptional drcumstances”, Exceptional 
circumstances may cause a court to review summarily a jurisdictional 


question without forcing a party to resort to normal appellate procedures 
so 
but no court has ever found circumstances which required it/in order to 


review a mere error of law by the writ. The admission of a coerced 
confession is an error.of law and not a question of jurisdiction. Thus, 
there is no valid subject matter as a basis for a hearing in the District 
Court. 

The right to appeal is not a requirement of substantive due 
process of law. Though no federal case has so held, it may be that the 
deliberate frustration of a defendant's right to appeal by government 
officials may amount to a denial of procedural due process of law. But 
the neglect or refusal of defense counsel to file a notice of appeal is 
n@a denial of procedural due process. 

Prior to the time for appeal fram the sentence involved in this 
appeal, appellant had obtained a high school education, and spent almost 
a year in D.C. Jail and Lorton Reformatory during which year he had 
tarice filed pro se_ motions in the District Court ise. to reduce a sentence 
Smposed on a prior plea of guilty in this case, amd, a motion by which he 
was allowed to withdraw that plea of guilty. He had two counsel of record 
(by prior request of his wife) during the three weeks between the verdict 
and present sentence. He does not allege he did not talk to said counsel 
after the verdict. It is showm said counsel discussed the matter of appeal 
with the wife immediately after the sentence; and also that inmediateiy 
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after sentence appellant began to seek new counsel. It is impliedly 
admitted that during this interval in which an appeal could have been 


timely taken that appellant knew of the possibility of an appeal, that 
time limits were applicable thereto, but did not know the “actual” time 
limit involved until after he had retained and consulted with the new, 


retained, counsel. It is not alleged that appellant ever requested to 
see his wife or his two trial counsel. Appellant was not denied procedural 


due process of law. 


3 
A review of the cases shows that "the only ground on whijch [the 
Supreme Court] or any court, without some special statute authorizing it, 
will give relief on habeas corpus to a prisoner under conviction and 
sentence of another court is the want of jurisdiction in such court over 
the person or the cause, or some other matter rendering its proceedings 
void. Ex parte Siebold, 100 U.S. 371, 376 (0.T. 1879). ‘In examining 
the legality of a petitioner's detention on petition for writ of habeas 
corpus the Supreme Court inquired into the jurisdiction of the sentencing 
court over the person and the offense. If it was found that the sentencing 
court lacked jurisdiction over the person of the petitioner or jurisdiction 
to try anyone for the offense alleged, the Court could release a prisoner 
from confinement. 
Tt is, however, to be carefully observed that this. . » 
dode not authorize the court to convert the writ of habeas 
corpus into a writ of error, by which the errors of law 
committed by the court that passed the sentence can be * 
reviewed here; for if that court had jurisdiction of the party 


and of the offense for which he was tried, and has not exceeded 
it's powers in the sentence which it pronounced, this court 


can inquire no further." Ex parte Yarbrough, 110 U.S. 651, 
653-54 (188% ). 
From time to time, however, the Court found exceptional circumstances which 
made it proper for the detention to be examined before a prisoner was to 
be tried or before normal appellate procedure had run its due course. Those 
circumstances were the existence of a serious jurisdictional question coupled 


with some important national interest or great hardship upon the jindividual 
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UNITED STATES OF AMERICA, 


SUPPLEMENTAL MEMORANDUM 

Pursuant to permission granted by an order of the Court dated 
April 15, 1960, the following supplemental memorandum is submitted. The 
question which the Court requested counsel to discuss is: “Whether 
appellant, either in the affidavits filed in this Court or otherwise, has 
made such a showing as to entitle him to a hearing in the District Court 
on the question whether, notwithstanding his failure to appeal directly 
from the judgment of conviction, he is entitled to a hearing in the 
District Court on the right he claims to attack collaterally under 28 
U.S.C. § 2255 (1958) the validity of the judgment of conviction on the 
basis of the admission in evidence of an alleged coerced confession.” The 
answer to the question is in the negative. 

Statement of Case 
On June 4, 1956, appellant and two others were indicted for 

the armed robbery of $950.00 from Briggs and Company. All three 
codefendants pleaded guilty to the charge on June 26, 1956. Appellant 
wes committed to the Reformatory at Lorton, Virginia. Four months later, 


he filed a pro se motion for reduction of sentence. This motion was 


denied by the District Court on November 19, 1956. 

On January 9, 1957, appellant filed a pro se motion under Title 
26 U.S.C. § 2255 for vacation of sentence. After a hearing on the motion, 
at which appellant was represented by Charli Ee Ford; Eoa., the District 





i) 
appellant’s confession. On April 15, 1957, the jury returned its verdict 
of guilty. Three weeks later, on May 8, 1957, sentence was imposed. “two 
‘counsel for appellant were present. It was from this sentence that appellant 
failed to appeal within the statutory time limit. 
In this Court of Appeals he submits affidavits of himself and 
his two trial counsel. Said counsel was requested by appellant's wife to 
represent the appellent. No complaint is made regarding such representation, 
either in respect to the presentation of the merits of the confession nor 
any other matter. Said sounsel were of record during the three weeks 
intervening between the jury's verdict (thus implying, for purposes of 
motivating appellant, an acceptance of appellant's confession) and the 
sentencing. No allegation is made of the existence of, absence of or 
attempts for conferences during those three weeks» Immediately after the 
sentence the two counsel did discuss the matter of an appeal with the 


wife. There is no allegation that at any time while incarcerated appellant 


requested to see his wife or counsel. It is alleged the wife informed 

appellant of his counsels* statements regarding an appeal, but “[iJt was 

at this time too late to file, however." New counsel, Mr. Sutherland Taylor, 

was retained by appellant "as soon as I possibly could 

after I had been convicted and sentenced" (emphasis supplied). It was 

from said new counsel that appellant is alleged to have learned "the 

actual time limit within which to appeal.” 
Three months after sentence a motion to vacate the sentence under 

28 U.S.C. 3 2255 was filed for appellant. A hearing on the motion was 

held on October 25, 1957. On November 14, 1957, the District Court denied 

the motion. Among other findings of fact, the District Court found that 

“the confession made to the members of the Metropolitan’. Police Department 

was voluntary and not the result of coercion, threat or promises.” ..From 

the denial of this motion appellant seeks relief. 








a Sian 
SUMMARY OF ARGUMENT 

Habeas corpus and, consequently, motions under 28 U.S.C. 8 2255 
provide relief solely from jurisdictional defects. Neither habeas corpus 
nor Section 2255 may be employed as a substitute for a writ of error. A 
review of the cases shows that a petition for habeas corpus will be 
entertained where (1) there is a question of the lower court's jurisdiction 
and (2) the national interest or extraordinary hardship on the individual 
requires that a jurisdictional question be answered as soon as possible. 
The latter condition has been called exceptional drceumstances". Exceptional 
circumstances may cause a court to review summarily a jurisdictional 
question without forcing a perty to resort to normal appellate procedures 
a ee 
review a mere error of law by the writ, The admission of a coerced 
confession is an error of law and not a question of jurisdiction. Thus, 
there is no valid subject matter as a basis for a hearing in the District 
Court. 

The right to appeal is not a requirement of substantive due 
process of law. Though no federal case has so held, it may be that the 
deliberate frustration of a defendant's right to appeal by govermment 
officials may amount to a denial of procedural due process of law. But 
the neglect or refusal of defense counsel to file a notice of appeal is 
n@a denial of procedural due process. 

Prior to the time for appeal from the sentence involved in this 


appeal, appellant had ‘obtained a high school education, and spent almost 


@ year in D.C. Jail and Lorton Reformatory during which year he had 

twice filed pro se_ motions in the District Court i.e, to reduce a sentence 
imposed on a prior plea of guilty in this case, and, a motion by which he 
was allowed to withdraw that plea of guilty. He had two counsel of record 
(by prior request of his wife) during the three weeks between the verdict 
and present sentence. He does not allege he did not talk to said counsel 
after the verdict. It is shown said counsel discussed the matter of appeal 
with the wife immediately after the sentence; and also that immediateiy 
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after sentence appellant began to seek new counsel, it is impliedly 
admitted that during this interval in which an appeal could have been 
timely taken that appellant knew of the possibility of an appeal, that 

time limits were applicable thereto, but did not know the “actual time 
limit involved until after he had retained and consulted with the new, 
retained, counsel. It is not alleged that appellant ever requested to 

see his wife or his two trial counsel. Appellant was not denied procedural 
due process of law. 


2 A review of the cases shows that "the only ground on which [the 
Supreme Court] or any court, without some special statute authorizing it, 
will give relief on habeas corpus to a prisoner under conviction and 
sentence of another court is the want of jurisdiction in such court over 
the person or the cause, or some other matter rendering its proceedings 
void. Ex parte Siebold, 100 U.S. 371, 376 (0.T. 1879). In examining 
the legality of a petitioner's detention on petition for writ of habeas 
corpus the Supreme Court inquired into the jurisdiction of the sentencing 
court over the person and the offense. If it was found that the sentencing 
court lacked jurisdiction over the person of the petitioner or jurisdiction 
to try anyone for the offense alleged, the Court could release a prisoner 
from confinement. 
fIt is, however, to be carefully observed that this. a 
dods not authorize the court to convert the writ of habeas 
into a writ of error, by which the errors of law 
committed by the court that passed the sentence can be ~ 
uggpene oes ee EE eee en ee On ae er 


and of the offense for which he was tried, and has not ex 
itts powers in the sentence which it pronounced, this court 


can inquire no further.” Ex parte Yarbrough, 110 U.S. 651, 

653-54. (188% ). 
From time to time, however, the Court found exceptional circumstances which 
made it proper for the detention to be examined before a prisoner was to 
be tried or before normal appellate procedure had run its due course. Those 
circumstances were the existence of a serious jurisdictional question coupled 


with some important national interest or great hardship upon the. individual 








oe 
prisoner requiring a speedy answer to the jurisdictional question. 

In Ex parte Royall, 117 U.S. 243 (0.T. 1885), the Court described 
the types of cases it would hear on petition for habeas corpus before 
final judgment was passed or in lieu of normal appellate procedure. 

{In} cases of urgency, involving the authority and operations 
of the General Government, or the obligations of this country to, or its 


relations with, foreign nations, the courts of the United States have 


frequently interposed by writs of habeas corpus and discharged prisoners 
who were held in custody under State authority.* 117 U.S. at 251-52. 

The same principle wae upheld in Bx parte Siebold, 100 U.S. 371 (0.1. 1879). 
There, the Court found exceptional circumstances justifying review by 
habeas corpus even though an appeal was open to petitioner at the time 

he asked for the writ. 

In all of the cases cited by the opinion in Sunel v. Large, 332 U.S. 
174, (1947), as examples of cases where the Court found exceptional 
circumstances causing it to review the legality of detention by habeas 
corpus, the legal issue was never an error of law, but the power of a lower 
court to act. In Ex parte Hudgings, 249 U.S. 378 (1919), the petitioner 
was jailed for contempt of court because he had committed perjury on the 
witness stand. The circumstances of his case were considered exceptional 
in view of Othe nature of the case, of the relation which the question 
which it involves bears generally to the power and duty of courts in the 
performance of their functions, of the dangerous effect on the liberty of 
the citizen when called upon as a witness in a court which might result 
if the erroneous doctrine upon which the order under review was based were 
not promptly corrected. « « o® 249 US. at 38h. 

In Sunal v. Large, supra, petitioner had failed to take an appeal 
because of his attorneys misinterpretation of a recent Supreme Court 
decision. A later Supreme Court case allowed him the defense which the 
trial court had not permitted him to make. The Court, speaking through 
Mr. Justice Douglas said: 
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‘We are dealing here with a problem which has rediations 
far beyond the present case. The courts which tried the 
defendants had jurisdiction over their persons and over the 
offense. Theycoumitted an error of law in excluding the 
defense which was tendered. That error did not go to the 
jurisdiction of the trial court. .... Every error 
is potentially reversible error; and many rulings of the 
trial court spell the difference between conviction and 
acquittal, If defendants who accept the judgment of 
conviction and do not appeal can later renew their attack | 
on the judgment by habeas corpus, litigation in these 
criminal cases will be interminable. Wise judicial 
administration of the federal courts counsels against 
such course, at least where the error does not trench 
on any constitutional rights of defendants nor involve 
jurisdiction of the trial court." 332 U.S. at 181-162. 


In Ex parte Lange, 18 Wall. 163 (0.T. 1873), the trial comrt had 
imposed a fine and imprisorment even though the statute prescribed a fine 
or imprisorment. The fine was paid the following day. When the prisoner 
protested his confinement the trial court vacated its previous sentence 
and sentenced him to one year in prison. The Supreme Court ordered 
petitioner released on the ground that he had discharged his statutory 
punishment by payment of the fine thus depriving the trial court of 
jurisdiction to sentence him again for the same offense. 

The constitutional prohibition of double jeopardy was also held 


to be a jurisdictional bar to imposition of the sentences reviewed In re 
Neilsen, 131 U.S. 176 (0.T. 1888) and In re Snow, 120 U.S. 274 (0,7, 1887). 
In the Snow case it was held that the second and third of three consecutive 
six-month sentences based on indictments alleging unlawful cohabitation 


with seven women in 1983, 1684, and 1885 respectively were invalid. The 
Court said theb the three separate indictments described one continuous 
crime. When sentence was imposed after a plea of guilty to the 1863 indict- 
ment, the trial court lost jurisdiction to impose another sentence for the 
one offense. A similar situation was involved in the Neilsen case and the 
Court reachec the same cunclusion. 

Prisoners held in contempt of court for refusal to answer) incriminating 
cnnet teas have been relaased by writs of habeas corpus. In Ex parte Irvine, 
7h Fed. 954 (tart, Circuit Judge 1896 ), the trial court had impcsed 


eight consecutive sentences on a witness who refused to answer as, many 








ne 
questions on the ground that answers would tend to incriminate him. It 

was held that a trial court has no power to commit a witness solely because 

he has invoked his constitutional privilege guaranteed by the Fifth 

Amendment. 

: In Counselman v. Hitchcock, 142 U.S. 547 (1892), a witness was 
jailed until he should purge himself of contempt by answering certain 
questions before a grand jury. The Supreme Court held that the immunity 
statute upon which the lower court had based its demand that the witness 
answer was not sufficient to protect all of the witness’ rights against 
self-incrimination. For that reason the court had no power to force the 
witness to incriminate himself. 

In Henry v. Henkel, 235 U.S. 29, 228 (191); ee & case 
which involved the removal of petitioner to be tried for contempt of 
Congress, the Court declined to act on a petition for writ of habeas 
corpus. Petitioner claimed violation of his right against self-incrimination, 
and said that the congressional committee was not empowered to ask its 
questions, that the indictment charged no crime, and that the statute 
under which he was indicted was void. The Court said that these questions 
‘must primarily be decided by the trial court." 235 U.S. at 227. 

A valid indictment is a prerequisite to jurisdiction to try a 


defendant. If an indictment is amended without resubmission to a grand 


jury, “the jurisdiction of the offense is gone, end: Chev court, hesine 
right to proceed any further in the case for want of an indictment." 
Ex parte Bain, 121 U.S. 113, (1887). The petitioner in Ex parte Wilson, 
IU, U.S. 417 (1885) was also discharged because he had been tried for an 
infamous crime without en indictment or information of the grand jury. 
Compliance with the provisions of the Fifth Amendment in this regard was 
held to be jurisdictional. 

| ‘The constitutional right to trial by jury was held to be a 
prerequisite to jurisdiction of a criminal court in the District of Columbia. 
The Court said in Callan v. Wilson, 127 U.S. 540 (1688), that a defendsnt 
has the right to enjoy that mode of trial from the very first manent of 





are 
the proceedings and that judgment imposed without that right is vo 
The Sixth Amendment stands as a jurisdictional bar to valid 
conviction and sentence when an accused, not represented by counsel, has 
not competently and intelligently waived his right to have counsel. 
Johnson v. Zerdst, 304 U.S. 456 (1938). Similarly, an accused who has no 
counsel and is ignorant of his right to counsel may not be convicted on 
his plea of guilty when that plea was the result of deception and coercion 
by the prosecuting attorney. Walker v. Johnson, 312 U.S. 275 (1941). 
Relief under Section 2255 is intended to be as extensive and as 
adequate as relief provided by the writ of habeas corpus. United States 
v. Hayman, 342 U.S. 205, 217 (1952). This review of cases dhows that 
only jurisdictional defects are cognizable under either Habeas Corpus 
or 28 U.S.C. 8 2255. No other type of error has been held reviewable by 
collateral attack, ‘Thus, even though the trial court has jurisdiction 
of the person and of the offense, jurisdiction may be lost in the course 
of the proceedings."* Frank v. Magnum, 237 U.S. 309, 227 (1915). 
Jurisdiction is not lost by errors of law. “Mere errors in point 


of law, however serious, committed by a criminal court in the exercise 


of its jurisdiction over a case subject to its cognizance, cannot| be 
reviewed by habeas corpus. That writ cannot be employed as & substitute 
for the writ of error." Ibid. In Ex parte Gregory, 219 U.S. 210 (1911), 
the Court noted that the petitioner had lost his right to any review by 
failing to appeal and resorting to habeas corpus on a point not cognizable 
in a habeas corpus action. 








Appellant aseerte that failure to note an appeal should not bar him 
from raising a “serious constitutional objection to his conviction. (Pet. 
for Rehearing, p. 6.) As noted by this Court in Smith v. United States, 83 
U.S. App. D.C. 80, 187 F.2d 190 (1950), corte dens, 341 U.S. 927 (1951), the 
fact that a constitutional right has been denied is not of iteelf sufficient 
to warrant relief by writ|/of habeas corpus or Section 2255, An illegal 
search and seizure violates a constitutional right. Yet the admission 
of evidence obtained through uriconstitutional search and seizure is not 
ground for relief under Section 2255 or by habeas corpus. Price v. Johnston, 
125 F.2d 806 (9th Cir. 1942); Wilkins v. United States, 103 U.S. App. D.C, 322, 
258 F.2d 416 (1958); Griffin v. United States, 103 U.S. App. D.C. 317, 258 
F.2d 411, cort.._denied, 357 U.S. 922 (1958). | 

The first reason for excluding coerced confessions is the danger 
of untrustworthiness. Wigmore, Evidence, 88 822, 853 (3d ed. 1940). 

The danger of untrustworthiness may be avoided here, as in all confessions, 

by the principle that there mst be corroboration of the confession.. Id., 

$ 856. The necessity of corroboration is part of the judicial process. The 
right to be heard on the circumstances in which the confession was made s0 
that the trier of fact may determine the trustworthiness of the confession is 
also part of the judicial process, But the right to be free of police 
coercion is not one of the rights to due process of law in judicial 
proceedings, 3:6., procedural due process. A violation of that right does 
not, of itself, nullify a| subsequent judicial proceeding. But the courts will 
not allow evidence obtained by violation of the right to be placed before them. 
It is a question of admissibility of evidence. Where, as in this case, there is 
@ conflict of testimony regarding the issue of voluntariness the conflict is 
resolved by the jury. | 

A second basis for excluding coerced confessions is the protection 
of the public interest in being free of police coercion. It is thought that 
__ by tendering such confessions useless in obtaining. convictions coercion will 
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be discouraged. ‘This principle of exclusion is primarily a safeguard of the 
public interest rather than the rights of the individual defendant. 
The public interest also requires, however, that there be finality 
in criminal litigation. At trial the Government produces its witnesses, its 
evidence and its legal authority for its action. ‘the defendant is | given 
an opportunity to produce all of the evidence and law in his favor. The 
issues are thoroughly heard and finally detemined by a judge and jury. 
Errors may be corrected in a short time by means of an appeal. With the 
passage of time witnesses die or move to other places and their memories 
dim. Evidence is destroyed, consumed, sold or lost. In many cases it 
becomes impossible to have a new trial. Allegations of coerced confession 
are a commonplace in the courtroom. If this claim of error is equally 
reviewable by direct appeal and section 2255, it is in the defendantts 
interest to use the latter remedy, After time for noting appeal has passed 
the Government or the complaining witnesses may sell or destroy the evidence 
used against the defendant, O.8-, narcotics or stolen goods. Retrial becomes 
difficult, if not impossible, and the prisoner is assured of release. 
If appellant's position should prevail, the public interest would 
suffer the same or greater injury than that described in United States v. 
Robinson, 361 U.S. 220 (1960): “Many appeals might--almost surely would-~ 
be indefinitely delayed. Certainly that possibility would unnecessarily 
produce intolerable uncertainty and confusion." Under the doctrine of 
texcusable neglect" the length of time between sentence and application for 
appeal would be a factor in determining the validity of excuse. Ifa coerced 


confession is a ground for review under section 2255, a prisoner with this 


claim can get a full appeal "at any time." 
The footnote in United States v. Trovitt Robingon, 361 U.S. 220, 

23% (1960), relied upoc by appellant does not justify the inference he has 

drawn from it. The Court said: 


The allowance of an appeal months or years after expiration 
of the prescribed time seems unnecessary for the accomplishment of 
substantial justice, for there are a number of collateral remedies 
available to redress denial of basic rights. Examples ares » « « 

a District Court to entertain a collateral attack 
conviction and to vacate, set aside or correct 








There is no indication’ that the Court, by this footnote, was increasing the 


"_ mmmber of basic rights the denial of which is cognizable under section 2255. 


Tt is reasonable to asoume that, if the Court consciously adverted to the 
question at all, it wis referring to those rights comonly recognized in 
established habeas corpus and section 2255 practice, Otheruise there 
would have been no occasion for the Supreme Court to use the word "basic". 
| Appellant presents no issue which is jurisdictional within the 
“ Vimtte of that term as defined by the Supreme Court in the above-discussed 
ceases. He presents only the mtter of the admissibility of his alleged 
confessions. Such matter is not a jurisdictional matter, and not cognizable 
“under 28 U.S.C. 8.2255, as the authorities cited here and in the opinion of 
this Court, dated Becember 30, 1959 (vacated by order dated April 15, 1960) 
show, Thus there is no subject matter to form the basis for a hearing in 


the District Court. 








It has been held, that @ federal habeas corpus hearing ves 
proper where the petitioner alleged that prison authorities suppressed 
the documents he had prepared to eppeal from his state conviction. 
Dowd ¥- Cook, 340 U.S. 206 (19521); Cochran v. Kansas, 316 U.8. 255 
(1942). Ne coe eeviterate attemek ty gomecmarticrtictals 
4s the only allegation regarding deprivation of appeal which will 
require a hearing on petition for a writ of habeas corpus. See 
Amnotetion, "Habeas corpus on ground of deprivation of right to sppeal," 
19 A.L.R.2a 789; Annotation, "Construction of Federal statute (2B U.S.C. 
§ 2255) dealing with vacation, by direct attack, of sentence in criminal 
case on grounds that it violated Constitution or laws, or exceeded 
jurisdiction, or is otherwise subject to collateral attack,” 20 A.L.R. 
28 976. | 

Counsel's mistake in preparing the notice of appeal is not a 
ground for collateral attack on the judgment. An appeal "is not a 
necessary element of due process of law, and it 1s not incumbent upon 
the trial court to see to it that defendant's attorney perfects an 
appeal." Moore v. Aderhola, 108 F.28 729, 732-33 (10th Cir. 1939). 
In Lovvorn v. Johnston, 118 F.2d 704% (9th Cir.), cert. denied, 314 U.S. 
607 (1941), it was alleged that counsel was absent at the time of 
sentencing, petitioner aia not know how to teke an eppeel and cnse- 


quently, gave no notice of appeal. He also said thet his "confinement 


in jail obstructed his exercise of the right of appeal end that his 
people were denied the right to see him: tai after the time for noting 
an appeal had run. The Court of Appeals held that petitioner was not 
entitled to relief by way of habeas corpus. See also Brown v. Johnston, 
126 F.24 727 (9th Cir. 19h2), cert. denied, 317 U.S. 627; Osborne v- 
Johnston, 120 F.2a 947 (9th Cir. 1941). 
The appellant in Simmons v. United States, 230 F.2a 73 (10th 
Cir. 1956), alleged, inter alia, thet he "aid not have effective | 
sssistance of counsel in that eppellant was without funds with which to 
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appeal the case and the court appointed counsel declined to continue 
4n the case and perfect an appeal.” ‘The court said it was manifest that -- 
none of petitioner's questions could be reviewed on collateral attack 
upon the judgment and sentence by motion under section 2255. 

It appears that there is no case originally tried in a federal 
court in which it was found that either frustration by officials or ty 
counsel or neglect required a habeas corpus hearing. In Briggs v. White, 
30°F.2a 108 (8th Cir. 1929), the court found that even if it were true 
thet the warden had prevented appellant from perfecting a direct appeel, 
the questions raised were purely jurisdictional and it was clear that 
the trial court had jurisdiction. This Court, in Boykin v. Huff, 

83 U.S. App. D.C. 42, 165 F.2d 249 (1947), did not have to reach the 
question presented by the instant case since appellant there had filed 
a timely notice of appeal. The appellant in Tinkoff v. Zerbet, 50 F.2d 
h6% (10th Cir. 1935), also had perfected his appeal in due time. 

In two cases, while appeal from denial of habeas corpus 
petitions was pending, e remand wes ordered to allow further hearings 
in the trial courts. ‘In neither of these cases did the Courts state 
the nature of the allegations which were presented for the first time 
on appeal. The appellant in McGuire v. Hunter, 138 F.2a 379 (10th Cir. 
1943), alleged that he had instructed his attorney to appeal and the 
attorney had failed to do so, that he had also told the United States 
attorney of his intention to appeal, and that he had given a letter 
with his intention to appeal to a guard for delivery to the court. ‘The 
" Genth Circuit affirmed denial of the petition. The Supreme Court, 
on motion of the Government, granted certiorari and remanded the case 
for further hearing, but only on the basis of an order entered by the 
District Court subsequent to affirmance by the Court of Appeals. 

| A similar disposition was made of Council v. Clemmer, 73 App- 
D.C. 378, 121 F.2d 865 (1947). ‘There sppellant claimed to have had 
the unqualified assurance of counsel that an appeal would be prosecuted. 
His petition for habeas corpus was summerily dismissed by the District 


' Court. The Court recognized that "failure of counsel in this regard is 
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not alone ground for discharge on habeas corpus. Moore v. Aderhold, 
10 Cir., 108 F.2d 729. . . .DeMaurez v. Swope, 9 Cir., 104 F.2d 758.” 


The fuller explanation of the basis for the petition found in the 
brief filed on appeal, however, raised questions which justified a 
hearing on the merits. The Court refrained from stating what further 
allegations were made. 
At most the cases hold that a person is denied equal protection 
of the law when he attempts to perfect an appeal and such attempt is 
frustrated by prison officials. In other cases he can seek only that 
relief which is traditionally allowed through habeas corpus proceedings. 
Extreme hardship is immaterial. In Sunal v. Large, supra, 
where the Court failed to find "exceptional circumstances" even ‘though 
the trial court had denied petitioner a defense which was theirs, 
Mr. Justice Douglas, speaking for the Court said: 


An endeavor is made to magnify the error in these 
trials to constitutional proportions by asserting 
that the refusal of the proffered evidence robbed 
the trial of vitality by depriving defendants of 
their only real defense. But as mech might be said 
of many rulings during 2 criminal trial. Defendants 
received throughout an opportunity to be heard and 
enjoyed all procedural guarantees granted by the 
Constitution. Error in ruling on the question of law 
did not infect the trial with lack of procedural due 
process. As stated by Mr. Justice Cardozo in Escoe 
v. Zerbst, 295 U.S. 490, 404, "When a hearing is 
allowed but there is error in conducting it or in 
limiting its scope, the remedy is by appeal. When 
an opportunity to be heard is denied altogether, 
the ensveing mandate of the court is void, and 
the prisoner confined thereunder may have recourse 
to habeas corpus to put an end to the restraint." 
Id., at 182. 


To gain the relief appellant seeks, he mst show that government officials 
have in some way deprived him of procegural due process by frustration of 
his attempts to prosecute a direct appeal from the judgment of conviction. 








Appellant makes no real contention that he has been denied pro- 


cedural due process of law. He makes no contention that a direct appeal 


wes frustrated by government.officials. He contends simply that his case 
presents “circumstances” (pet. reh. p. 6) which are exceptional (see 
pet. reh. pe 7). ‘The record fails to support the contention made. 

The record and affidavits in this case show an absence of exceptional 
circumstances. Appellantts allegations of coerced confession follow the 
pattern of development normal in such cases. The circumstances of the 
confession, as revealed almost exclusively by his presentation of the case, 
were as follows: 

He was arrested in his apartment in Chicago at about 9:00 P.M., 
April 29, 1956. This arrest was made by the Chicago police solely on the 
request of the District of Columbia police for the District of Columbia 
crime (J.A. 4). As soon as the Chicago officers entered his apartment they 
told him that he was wanted for the armed robbery of the Briggs plant in 
Washington (J.A. 60, 114). Appellant had been a route salesman for Briggs 
some months before the robbery and was familiar with the way the receipts | 
of the route salesmen were handled (J.A.. 9, 285, 256). {These receipts 
were the articles stolen, Ibid.) He had read about the Briggs robbery 
4n the Washington papers at the time it took place (J.A. 50). He told 
the officers that he would waive extradition (J.A. 53). About 10:00 A.M, 
May 1, he was brought before a magistrate in Chicagy and it was mace very 
clear to him that he did not have to go back voluntarily (J.A. 54). He 
signed a waiver of extradition in open court and was then put in the custody 
of the Cook County Sheriff (J.A. 45). 

Appellant was in the custody of the Chicago police from about 7:30 P.M, 
April 29 ti11 about noon of May 2, 1956. During that period he was put in 
three line-ups, each one lasting about 10 to 15 mimtes (JA. 40-41). 
Appellant believed that the purpose of the line-ups was to determine whether 
he could be identified. for any crimes committed in Chicago (J.A. 5i). During 
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the same period he was questioned about the robbery four times. Three of 
those questioning periods lasted about 30 or 45 minutes, (J.A.. 39, 40, 42.) 
The length of the questioning period at around 2 or 2:30 P.M., April 30, 
is not specified (J.A. 41). He was not interrogated by the Chicago 
authorities on the day he was delivered to the Washington police nor on the 
day before that (J.A. 46). He made no confession or admission to the 
Chicago police. Appellant testified that the Chicago police had “roughed 
[him] up a little bit,” that on three occasions they had hit him, (J.A. 54). 
When the Washington police arrived they interviewed him in private (J.A.. 55). 
He denied his guilt, They then showed him the confessions of his two 
co-defendants who had implicated him in the robbery (J.A. 56). According to 
appellant he still denied his guilt and refused to sign a confession, At 
that point, 
"They said, *Well, John, the best thing for you to do is to 
sign a confession, make it easier on you, we’re going to get you 
back in Washington anyhow and everything will come out and you are 
going to get a real stiff sentence.’ 


“I told them I wouldn't sign. He said, ‘If that is the case we 
will just have to turn you back to the Chicago police.’ 


"T said I had no confession ‘but give me their confession and 
I will copy from theirs.* 


| 


"He said, *No, I want it in your ow words.’ 


"T told him I didn*t have my own words to put into a confession 
because I didn’t do it. | 


"So he handed me, I believe, it was Straymer's confession and I-~ 
not the exact words, but I quoated from that as Straymer had implicated 
me and I believe it was Sergeant Wilson typed it dow. 


1/ The testimony that appellant had been “roughed up" by the Chicago 
police was educed on cross-examination outside of the presence of the jury. 
Appellants counsel is an experienced and vigorous trial attorney. He had been 
in the case about a month before trial. He had advised the Assistant United 
States Attorney in charge of the case that lie was going to question the 
admissibility of the confession.(J.A. 48, 4%) A reading of the transcript shows 
that he had a thorough knowledge of the facts and the laws involved in the 
trial, He questioned the appellant thoroughly on the factors which) might 
render the confession inadmissible. He did not ask specifically if! the Chicago 
police had used force on appellant nor did appellant volunteer that information 
until cross-examination. ‘This occurred at a hearing conducted outside the 
presence of the jury. When appellant testified in his ow behalf sone days 
later, the use of force was not in his testimony before the jury. Nor was it 
argued by counsel, even though counsel knew that appellant had charged his 
attorney at a prior proceeding with incompetence (J.-A. 332). (Om one occasion 
counsel consulted with his client and obtained his consent to the rpms 
of a juror to forestall a similar charge being made against . Ibid.) 
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w[MR. CAREY:} And both of those confessions involved you, is 
that right? 


"A, Thatts right, yes, sir.” (J.A. 56-57). 

Thus appellant who was amcious to return to Washington to clear his name, 
and denied his guilt even when confronted with the confessions which 
implicated him, immediately signed a false confession when threatened with 
return to the Chicago police, 

Nonetheless, appellant had a high regard for the officers who had 
made such an effective threat. He said that the Washington police officers 
treated him all right. From the first time that he saw these two officers 
they certainly did treat him all right. They treated him like a gentleman, 
(J.A. 118.) Ever since he first met them they treated him as a gentlemn 
(J.A. 119). During the entire time they were taking the statement they 
treated him in a friendly mamer (Transcript 477). They never did abuse 
him, (J.A. 61.) ALL the time he was with them in Chicago they treated 
him very nice (J.A. 60). Appellant appears to have no fear of the 
Washington police (Transcript 219). 

In Washington, appellant and his two co-defendants were confronted 
with the man who had been held up, The three were introduced to Parks with 


the remark, “Well, hereis the boys that robbed Briggs" (JeA. 47). Although 
appellant is not afraid of the Washington police, and although he recognized 
Parks as his former supervisor, and although he has sworn that he did not 


commit the crime, he did not deny the accusation. Instead, in Parks’ 
presence, he read the confession which he had signed in Chicago and signed 
in Chicago and signed an acknowledgement that he had done so. (J.A. 61.) 
Appellant, however, asserts that he did not consider he was reading a 
confession. He considered that he was merely reading a statement he had 
concocted from the material in his co-defendant'’s confession. (J.A. 119.) 

Appellant merely claimed a threat of the District of Columbia 
police to return him into the custody of the Chicago authorities. Whether 
such threat was made presented a clear question of fact for the jury. The 
facts were fully developed before the jury. There is no substantial basis 
for rejecting the verdict of the jury. 





V 


C ces Of t%s Fai: To A 
Show That He Was Not Denied Due Process Of Law 


The showing made by appellant regarding his failure to appeal 
does not reveal that he was denied any part of procedural due process. 
After a five-day trial, appellant was found guilty by a jury on April 
15, 1957. Three weeks later, on May 8, 1957, he was sentenced to 4 to 
15 years. During this three weeks following the verdict and also |at 
the sentencing he was represented by the two counsel who had defended 
him during the trial. The record does not show that appellant sought 
the advice of either of hks counsel nor that he believed himself wronged 
by the verdict. 

Appellant*s counsel did tell appellant's wife that they thought 
an appeal should be taken. Pet. for Rehearing p. 20. After the time for 


noting an appeal had run, appellant was visited by his wife at Lorton. 


She told him of the opinion of his attorneys. Some time later appellant 
was successful in his effort to engage new counsel who filed for him a 
motion alleging, inter alia, that while in the custody of the Chicago 
police “he was questioned continuously, beaten physically and subjected 
to psychological as well as physical’ torture, with the result that he made 
a statement demanded by the Chicago police but refused to sign it,” 
(J.A. 130). Petition for Rehearing p. 19. 
Appellant states that this was his first arrest, that he is 
unversed in the law and that he was unaware that he had only ten days in 
which to file an appeal. Although it may be true that this was appellant's 
first arrest for a serious offense, it is also true that this arrest 
occurred one year prior to the sentence from which appellant seeks relief. 
A large portion of that time was spent at Lorton after he had pleaded 
guilty to the Briggs robbery. During that time he fileitwo pro se in 
forma pauperis motions in the District Court.: The second motion cited 
numerous authorities. On June 6, 1956, appellant had filed an application 
to proceed in forma pauperis. Appellant was not “an utter stranger to the 
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eourtrooms®, It cannot he said that appellant a high school graduate, 
was so unversed in the law that within the month between conviction and 
the expiration of time’ for noting an appeal he did not lmow of the 
possibility of appealing his conviction and of making that sppeal in forma 


pauperis. 
The showing made by appellant 4s, at best, neglect. He cannot 


claim that ignorance of criminal procedure which might be understandable 
in one who was illiterate or who had not spent neerly a year in the D.C. 
Jail and Lorton. Ignorance of the period for noting an appeal in a 
criminal case cannot be called an exceptional circumstance. If proof 
of this is required the Court need look no farther than its own file of 
petitions for leave to appeal in forma pauperis, especially in petitions 
filed after the decision of this Court in Truyitt Robinson v. United 
States, 104 US.App.D.C. 200, 260 F.2d 718 (1958). If the circumstances 
surrounding failure to appeal in this case are sufficient to allow an 
attack on matters not otherwise cognizable in collateral proceeding, the 
decision of the Supreme Court in United States v. Robinson, te of no 
practical significance and Rule 45(b) forbidding enlargement of the time 
for appeal has little practical effect. 
CONCLUSION 

It is submitted appellant has not shown himself entitled to a 

hearing in the District Court. 


[sf OLIVER GASCH 
OLIVER ’ 
United States Attorney. 


is/ CARL W, SELCHER 
We BELCHER, 
Assistant United States Attorney. 


I hereby certify that a copy of the foregoing Supplemental 
Memorandum has been mailed to attornes for appellant, Henry B. Weaver, Esqes 
Quinn O*Connell, Esq., Hershel Shanks, Esq., 1225 19th Street, N.W., 
Washington 6, D.C., this 9th day of May, 1960. 


3/ CARL W, BELCHER 
CARL W. BELCHER, 
Assistant United States Attorney. 
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Statement of the case 
The trial 
The habeas corpus proceeding 


The facts surrounding appellant's failure to 
appeal from his criminal conviction 


Statute involved 


Taken in conjunction with the grave charge which 

the prisoner makes--a conviction based on a coerced 
confession--the facts surrounding his failure to 
appeal from the conviction sufficiently explain this 
failure so as to require a habeas corpus court to 
consider the truth of the charge 


A. Whether the court should excuse prisoner's 
failure to appeal is a question, not of 
power, but of sound judicial policy 


Whether the prisoner's failure to appeal 
from his criminal conviction is to be 
excused must be considered in the light 

of the nature of the charge which he seeks 
to raise by habeas corpus 


In the circumstances here present, appellant 
should not be deprived of the opportunity to 
obtain appellate review of his claim of 
constitutional deprivation 


Analagous precedents indicate that the 
prisoner's explanation for his failure to 
appeal should be accepted 


The Supreme Cairt's decision in Robinson, 
and Rule 37(a)(2), F. R. Cr. P., also 
suggest that the prisoner's failure to 
appeal should be excused 


A decision in favor of the prisoner here 

would not disturb this court's ruling in 
Smith v. United States, 88 U.S. App. D.C. 

80, 187 F.2d 192 (1950); in any event, the 
Smith case is now of extremely doubtful 
authority in the light of subsequent decisiorxs 23 


G. The mandate -<----------<<<-<-<-<------ -<--------- . 29 


Conclusion: 
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UNITED STATES, Appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


On April 15, 1960, the Court granted the appellant's pe- 


tition for rehearing and, sua sponte, set the case for rehearing 
en banc. On the same date the panel which heard the original ap- 
peal vacated its judgment. In the order setting the case for re- 
hearing en banc, counsel were requested to file supplemental 


memoranda discussing the following question: 


Whether appellant, either in the affidavits filed in 
this court or otherwise, has made such a showing as 
to entitle him to a hearing in the District Court on 
the question whether, notwithstanding his failure to 
appeal directly from the judgment of conviction, he 
is entitled to a hearing in the District Court on the 
right he claims to attack collaterally under 28 U.S.C. 
§2255 (1958) the validity of the judgment of con- 
viction on the basis of the admission in evidence of 
an alleged coerced confession. 


This brief is filed in response to this request. 
STATEMENT OF THE CASE 
A. The Trial. 
On April 15, 1957, the appellant, John E. Hodges, was con- 
victed of robbery by a jury (J.A.129). The alleged robbery occurred 


on July 30, 1955, when a cashier at Briggs and Co. was held up, and 





$4,950 was taken from him at the Company's offices in Washington, 


D. C. (J.A.3, 121). 
The only evidence introduced at the trial connecting Hodges 
with the holdup was a signed confession. Appropriate objection to 
the admission of the confession was made on the ground that, as a 
matter of law, it was involuntary and coerced (J.A.66). A hearing out 
of the jury's presence was had on this issue, after which the court 
ruled that the question of coercion vel non was for the jury (J.A. 
66). The circumstances surrounding the obtaining of the confession 
were then repeated in the presence of the jury (J.A.,66, 71). These 
circumstances, taken from the trial en en 
During the course of the investigation of the robbery, the 
Washington police received information from an unidentified source 
naming certain persons, including appellant, as the) robbers (J.A.16). 
On the basis of this information, a police warrant was issued on 
April 23, 1956, nine months after the robbery ee ee the 
appellant and two others, Frank Hodges, appellant's brother, and 
Thomas Straymer (J.A.16). 
At this time, John Hodges was living with his wife and 
child in Chicago (J.A.32, 37, 114). He had never been in trouble 
with the police before (J.A.113). 
When the Washington police learned that Hodges was in 
Chicago, they notified the Chicago police who, on Sunday evening, 
April 29, 1956, went to John Hodges’ home and then/|and there, with- 
out a warrant, arrested him (J.A.9, 10, 77). 
The next evening, April 30, 1956, the Washington police 


ne 


1/ Although the facts relating to the confession were apparently 
repeated at appellant's section 2255 hearing, the reporter's notes, 
as subsequently discussed, have been lost. Sec, infra, p5 . 
Accordingly, this account has been taken from the trial transcript. 


2/ The robbery occurred on July 30, 1955. 
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learned that Hodges was being held by the Chicago police (J.A.18, 
27, 90). Two days later, May 2, 1956, two Washington police offi- 
cers flew to Chicago (J.A.28, 19, 90). Although a United States 
Commissioner's warrant had apparently been issued on the previous 
day for Hodges arrest, the Washington police did not request the 
United States Marshal to transmit it to Chicago because, according 
to the testimony of one of the policemen, that would have prevented 
the police from interrogating Hodges (J.A.29, 31, 91). In the 
officer's own words, "We wanted to talk to Hodges, and we knew that 
if the Commissioner's warrants were served, we would not be able to 
talk to them until they got back here in Washington" (J.A.30). And 
their avowed purpose was not simply to bring Hodges back to Washing- 
ton. On the contrary, their only purpose in going to Chicago, as 
another officer testified, was, "to talk to John in order to get a 
confession from him" (J.A.91). 

Of course, during this three-day period, from Sunday night, 
April 29, 1956, until Wednesday afternoon, May 2, 1956, the Chicago 
police were not simply holding Hodges. During this period he was 
put through a series of interrogations, awakened in the middle of 
the night, forced to sleep on a cell block floor, and, on occasion, 
physically beaten (J.A.6, 38-43, 55, 102-108, 109, 116). Without 
the benefit of counsel during this entire period, he was denied 
permission even to call his wife (J.A.43, 110). Throughout this 
entire period, Hodges persistently and consistently denied any 
participation in the eR. 104, 106, 107, 108, 109). 

On the afternoon of May 2, Hodges was turned over to the 


two Washington policemen who had flown in from Washington (J.A.109). 


3/ A more detailed account of appellant's treatment by the Chicago 
police may be found in the original brief for appellant in this case, 
pp.5-8. 





They took Hodges into a small room off of the Chicago police 
headquarters (J. A. 85). They closed the door and told him that 
he had been charged with the robbery (J. A. 55, 56, 85). 

Again he denied the charge (J. A. 56, 85). The Washington 
police then showed him a confession by Thomas Straymer and told 
him that his brother, Frank Hodges had also confessed and that 
both confessions implicated him (J. A. 56, 57,), Again they 
asked him to sign a confession (J. A. 56). Again he replied that 
he had nothing to do with the robbery and was not going to sign 
a confession (J. A. 56, 85). Then the police played their trump 
card: "If that is the case we.will just.have to turn you back to 
the Chicago police” (J. A. 56). 
Under this threat, John Hodges broke and signed the con- 
fession (J. A. 56, 57). | 


The following morning, May 3, he was flown back to Washing- 
ton; but it was not until Friday, May 4, five days after his 


drtrite that he was finally arraigned (J. A. 26, 27, 30, 48, 


On the basis of the confession thus extracted, Hodges was 
convicted on April 15,1957 .(J.A: 130). On May 3, 1957 he was 
sentenced to a period of incarceration of from four to thirteen 


years in the federal penitentiary (J. A. 129). No appeal from 


4/ This delay in arraignment is, of course a plain viola- 

tion of the rule established in Mallory v. United States, 

354 U. S. 449 (1957), which invalidated a conviction based 
on a confession obtained during a delay prior to arraignment of 
only a few hours. Unfortunately, this decision was not handed 
down until almost two months after the conviction and sentencing 
of the defendant in this case. Because of the fact that the er- 
roneous admission of a Mallory confession is not a constitutional 
violation, we have not pressed this error on habeas corpus in 
view of the fact that the confession was also coerced. 
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5/ 


this conviction was taken, ~ 

B. The Habeas Corpus Proceeding. 

Three months later Hodges filed a motion for release under 
28 U.S.C. $2255 (1958) (J. A. 129). In this application he 
alleged that the confession on which his conviction was based 
had been wrung from him by psychological as well as physical 
torture (J. A. 130). After a hearing, the district court ruled 
that the confession was voluntary (J. A. 134). Accordingly, the 
motion to vacate sentence was denied (J. A. 136). 

This appeal followed.:~Counsel who had represented plaintiff 
in the district court on his section 2255 motion, was appointed by 
this Court to represent him here, After a brief on appellant's 
behalf was filed, the Government moved to strike the brief and 
dismiss the appeal. The Court ordered the brief stricken, re- 
moved Court-appointed counsel, and appointed present counsel «:- 
(Order of February 24, 1959). 

In the course of preparation of the appeal, present counsel 
discovered that the notes of the court reporter covering the hear- 
ing on the section 2255 motion had been lost. For this reason, 
counsel moved that the case be remanded to the district court for 
a new section 2255 hearing. This motion was denied on May 18, 
1959 in an order which stated the Court's view that, although 
the transcript of the 2255 hearing was nct available, the appeal 
could be adequately determined by reference to the transcript 
of the trial proceedings, which was available; accordingly, the 
Court ordered a transcript of the trial to be prepared at Govern- 
ment expense and filed as a supplemental record on appeal. It 
was from this transcript that the foregoing statement of facts has 


been taken. 


5/ The facts with respect to Hodges' failure to appeal from 
his conviction are set forth in detail infra, pp. 7-8. 


On August 20, 1957. 





The transcript of the trial was adequate to establish that 
the confession in question had been coerced from appellant and 
admitted in evidence in violation of his Fifth Amendment rights. 
It did not, however, reveal the circumstances surrounding appel- 
lant's failure to prosecute an appeal from his conviction, nor 
could it contain the reasons for his failure to appeal. While 
this crucial information perhaps could be found in the transcript 
of the 2255 hearing, this transcript was unavailable through no 
fault of the appellant, and this Court had already refused (in its . 
May 18 order) to remand the case for a new 2255 hearing. 

In these circumstances, appellant moved in this Court fur- 
ther to supplement the record on appeal by two affidavits, one 
executed by the appellant himself and the other by his counsel at 
the criminal trial, setting forth the circumstances surrounding 
appellant's failure to appeal and the reasons therefor#.— The 
moving papers asserted that it was"... not known| whether the 


reasons for appellant's failure to take a timely appeal from his 


conviction were known to the District Court Judge [at the section 
8 


2255 hearing] . .. ." (App. 26). These moving papers also 
urged that ". . . it is necessary for this Court to know why a 
direct appeal from the original conviction was frustrated... ." 
(App. 27). On August 28, 1959 this motion was denied without 
opinion, 
In its initial decision, this Court ruled however, that a 
conviction on the basis of a coerced confession was not subject 
to collateral attack by section 2255 motion" . . . when no appeal 
has been prosecuted from the judgment of conviction |and no reason 
advanced for the omission to appeal. .. ." (Zmphasis supplied). 
As to this case, the Court found that "[n]o reason is advanced 
77 This motion, the briefs in support thereof, the proffered 
affidavits, the Government's opposition, and the Court's order 
denying the motion are set forth in an appendix to the Petition 


for Rehearing. 


8/ App. refers to the appendix to the Petition for Rehearing. 
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by appellant for his failure to appeal from the judgment of con- 
viction . .. ." Accordingly, this Court felt" . . . constrained 
in the present status of Supreme Court decisions to hold that in 
this case collateral attack is not available in the complete 
absence of any attempt to excuse the failure to appeal... ." 
(Emphasis supplied). 

In these circumstances, appellant petitioned for rehearing, 
contending that the Court refused to consider his claim of co- 
erced confession because he failed to appeal from his criminal 
conviction or to explain why he failed to appeal; and at the same 
time, the Court denied him the opportunity to make this explana- 
tion. 

On April 15, the petition for rehearing was granted, set for 
rehearing en banc, and counselwere requested to discuss in supple- 
mental memoranda the following question: 

Whether appellant, either in the affidavits 
filed in this court or otherwise, has made 
such a showing as to entitle him to a hear- 
ing in the District Court on the question 
whether, notwithstanding his failure to ap- 
peal directly from the judgment of conviction, 
he is entitled to a hearing in the District 
Court on the right he claims to attack col- 
laterally under 28 U.S.C. §2255 (1958) the 
validity of the judgment of conviction on 
the basis of the admission in evidence of 


an alleged coerced confession. 


C. The Facts Surrounding Appellant's Failre to Appeal 
m His ina nviction. 


The appellant is a man with a high school education, who 


prior to this time, has never had a brush with the law more 


9/ ; 
serious than a traffic violation. (App. 19). In his affidavit, 


appellant swore that he was completely unaware that, if an appeal 
were to be taken, notice was required to be filed within ten days 
from his sentencing (App. 19). 

With commendable candor, counsel for petitioner at his 
criminal trial admitted that at no time did they discuss with the 
prisoner the possibility of taking an appeal or the time within 


which an appeal must be taken (App. 20). Although counsel were 


9/ See footnote No. 8, supra, p. 5. 
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present at the defendant's sentencing, they had no opportunity 


to speak with or advise the prisoner following this proceeding 
(App. 20). Moreover, at this point, counsel apparently con- 
sidered their representation terminated. It may not be entirely 
without significance that counsel, although of the defendant's 


own choosing and not appointed by the court, knew that they would 





receive no compensation for their services because both the prison- 
er and his wife were without funds (App. 20). 
In these circumstances, the ten days elapsed without the 
filing of an appropriate notice of appeal. However,| approximately 
three months later, on August 20, 1957, the present action pur-— 


suant to 23 U.S.C. §2255 (1958) was instituted. 


STATUTE INVOLVED 
28 U.S.C. $2255 (1958) provides as follows: 


‘A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the 
sentence was imposed in violation of the Constitution 
or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that 
the sentence.was in excess of the maximum authorized 
by law, or is otherwise subject to collateral jattack, 
may move the court which imposed the sentence |to va- 
cate, set aside or correct the sentence. 


‘A motion for such relief may be made j|at any 
time. 


‘Unless the motion and the files and records 
of the case conclusively show that the prisoner is 
entitled to no relief, the court shall cause notice 
thereof to be served upon the United States attorney, 
grant a prompt hearing thereon, determine the | issues 
and make findings of fact and conclusions of law with 
respect thereto. If the court finds that the | judg- 
ment was rendered without jurisdiction, or that the 
sentence imposed was not authorized by law or|other- 
wise open to collateral attack, or that there/| has 
been such a denial or infringement of the constitution- 
al rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shail 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new trial 
or correct the sentence as may appear appropriate. 


‘A court may entertain and determine such mo- 
tion without requiring the production of the prisoner 
at the hearing. 


"The sentencing court shall not be required to 
entertain a second or successive motion for similar 
relief on behalf of the same prisoner. 








An appeal may be taken to the court of 
appeals from the order entered on the motion as 


from a final judgment on application for a writ 
of habeas corpus. 


An application for a writ of habeas 
corpus in behalf of a prisoner who is authorized 
to apply for relief by motion pursuant to this 
section, shall not be entertained if it appears 
that the applicant has failed to apply for relief, 
by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it 
also appears that the remedy by motion is inade- 
qute or ineffective to test the legality of his 
detention. 


SUMMARY OF ARGUMENT 
Whether the Court should excuse the prisoner's failure to 
appeal and hear his claim that his conviction is based on a co- 


erced confession is a question, not of power, but of sound judicial 


policy. Bowen v. Johnshn , 306 U. S. 19 (1939). The question must 


be answered bearing in mind the grave and fundamental error which 
the prisoner charges tainted his conviction. It is against this 
background that we must view the prisoner's explanation for his 
failure to appeal. 

From the prisoner's personal point of view, his appellate 
rights were indeed frustrated. His trial counsel, who knew they 
were to receive no compensation for their services, failed to ad- 
vise the defendant at any time of his appellate rights, let alone 
that a notice of appeal must be filed within ten days. This being 
the defendant's only serious brush with the law, he himself was 
completely unaware of his appellate rights or of the requirement 
of filing a notice of appeal. 

As we have noted, the serious nature of the prisoner's claim 

- a conviction based on a coerced confession - is 2 weighty factor 
in favor of hearing his claim. On the other hand, we must balance 
this factor against the considerations underlying the rule that 
habeas corpus cannot be made to do service for an appeal. We have 
been able to find only two policy considerations behind what has 


been called this "well-worn formula." The first is that the 





factual determinations which must be made to sustain a collateral 
attack are more difficult to ascertain when raised long after con- 
viction than if raised by appeal. Here this consideration is 
inapplicable because of the fact that the prisoner brought habeas 
corpus only three months after his sentencing. Secondly, it is 
said that the orderly and efficient administration of criminal 
justice requires questions that can be raised by appeal to be 
raised in that manner. When we consider precisely what is meant 
by this argument, it is considerably less than formidable. It 
means only that there is the possibility that two hearings will 
have to be held on the same question or that a district court 

will be asked to reconsider a question it has already decided. 
Surely, this consideration pales into insignificance |when we con- 
sider that excusing a failure to appeal enables a prisoner to 
obtain appellate consideration which, from the prisoner's own point 


of view, has been hitherto unavailable to hin. Moreover, it is not 


unusual for a court to be requested to reconsider a ruling or to 


rehear a particular case. Indeed, in the habeas corpus area it- 
self, a state prisoner can get a de novo hearing in a federal court 
on his claim of constitutional deprivation so long as he has ex- 
hausted state appellate procedures. Daniels v. Allen, reported 
sub nom, Brown v. Allen, 344 U. S. 443 (1953). This) ruling has not 
seriously threatened the administration of criminal justice in 
this country. No more would a ruling in the prisoner's favor here, 
Although we have found no case which considers the suffi- 
ciency of an explanation for failure to appeal when the prisoner 
charges that his conviction was based on a coerced confession, the 
cases reflect the courts' desire not to foreclose a criminal de- 
fendant's opportunity for appellate consideration because of his 
counsel's errors. The Supreme Court itself has reflected this 
concern. Brown v. Allen, 344 U. S. 443, (1953). 
Moreover, in Robinson v. United States, 361 U. S. 220 (1960), 


the Supreme Court based its ruling that the ten-day appeal period 








was jurisdictional in part on the availability of section 2255 to 
correct basic errors. In other words, the severity of the ten- 
day jurisdictional bar is somewhat alleviated by the complementary 
flexibility of section 2255. To refuse to hear the prisoner's 
claim here would be to deny the promise held out by Robinson. 

A decision for appellant would in no way disturb this 
Court’s ruling in Smith v. United States, 88 U. S. App. D. C. 
80, 187 F. 2d 192 (1950), certiorari denied, 341 U. S. 927 (1951). 
That case simply ruled that a coerced confession could not be 
considered on a 2255 motion in the absence of an appeal, The 
court did not consider what circumstances would excuse a failure 
to appeal. Moreover, the authority of the Smith case has largely 


been sapped by subsequent decisions both in the Supreme Court and 


this Court. In Jordan v. United States, 352 U. S. 904 (1956), 


the Supreme Court ruled that the prisoner's claim that his con- 
viction was invalid because he was denied his constitutional 

right to a speedy trial could be considered on habeas corpus even 
though he could have, but failed to, raise the question on appeal 
from his conviction. In Askins v. United States, 102 U. S. App. 

D. C. 198, 251 F. 2d 362 (1956), this Court, without even citing 
Smith, ruled that the prisoner's contention that his sentence was 
barred by the statute of limitations could be considered on habeas 
corpus even though he could have, but failed to, raise this purely 
statutory question on appeal from his conviction. There are no 
policy considerations which should lead a court to consider the 
prisoner's claim in these cases and not in themstant case. Indeed, 
if anything, the instant case presents the most compelling case, 
raising, as it does, ‘questions which relate directly to the prison- 
er's guilt or innocence and which are at the heart of civilized 


criminal jurisprudence. 





ARGUMENT 


TAKEN IN CONJUNCTION WITH THE GRAVE CHARGE WHICH 
THE PRISONER MAKES--A CONVICTION BASED ON A 

COERCED CONFESSION--THE FACTS SURROUNDING HIS 
FAILURE TO APPEAL FROM THE CONVICTION SUFFICIENTLY 
EXPLAIN THIS FAILURE SO AS TO REQUIRE A HABEAS 
CORPUS COURT TO CONSIDER THE TRUTH OF THE CHARGE. 


A. Whether The Court Should Excuse Prisoner's Failure 
To Appeal Is a estion Not of Power, But of Sound 
udicial Policy. 


It should be noted at the outset that the question we are 
here considering is not one of power. It is unquestioned that 
the court has the power to excuse the prisoner's failure to appeal 
and to execute the writ if it deems the situation appropriate. 

It is simply a matter whether the circumstances appropriately 


call for the exercise of an admitted power. 


As the Supreme Court stated in Bowen v. Johnston, 306 


19, 26-27 (1939): 


It must never be forgotten that the writ of 
habeas corpus is the precious safeguard of personal 
liberty and there is no higher duty than to maintain 
it unimpaired . .. The rule requiring resort to 
appellate procedure when the trial court has deter- 
mined its own jurisdiction of an offense is not a 
rule denying the power to issue a writ of habeas cor- 
pus when it appears that nevertheless the trial court 
was without jurisdiction, The rule is not one defin- 
ing power but one which relates to e appropriate 
exercise Of power... as special application 
where there are essential questions of fact deter- 
minable by the trial court. Rodman v. Pothier|, supra 
[264 U. S. 399]. It is applicable also to the| deter- 
mination in ordinary cases of disputed matters) of law 
whether they relate to the sufficiency of the indict- 
ment or to the validity of the statute on which the 
charge is based. Id.; Glasgow v. Moyer, supra [225 
U. S. 420]; Henry v. Henkel,supra [235 U. S. 219]. 
But it is equally true that the rule is not so| inflex- 
ible that it may not yield to exceptional circumstances 
where the need for the remedy afforded by the writ of 
habeas corpus iS apparent. .. 


. . . we think that there are such exceptional 
circumstances in this instance. [Emphasis supplied]. 


Thus, the answer to our question depends solely on the 
propriety of the Court's considering the prisoner's claim despite 
his failure to appeal in the circumstances indicated, The question 


will turn, therefore, solely on competing policy considerations. 








B. Whether The Prisoner's Failure To Appeal From 
s inal Conviction is To cuse 

Onsidered in The Lig e Nature he 

harge ch He Seeks fo ise as Corpus 


Needless to say, a court would require a far more compelling 


explanation for failing to take an appeal in a case where the 


prisoner sought to vacate his sentence because of the prejudicial 
and erroneous admission of hearsay at his trial than in the case 
where he claims that he was physically forced to take the stand 
and, upon threat of violence, forced to testify. In short, the 
nature of the prisoner's claim is important in determining whether 
the court should accept the prisoner's explanation for his failure 
to appeal. The claim forms the background for the consideration 
of the explanation. The gravity of the prisoner's charge is a 
compelling consideration in favor of the prisoner. The more 
fundamental is the claimed unfairness, the more flexible should 
a court be in accepting an explanation for failing to appeal. 

While there may be charges equally as grave, it is certain 
that there is no more fundamental guarantee in all western--and 
for that matter, civilized--jurisprudence than the prisoner here 
makes. If his charge is true, his conviction harks back to the 
infiorious days of the star chamber--and even further--to trial 
by ordeal. For, if his allegations are true, his conviction was 
based on a confession wrung from him by ordeal. If he could have 
withstood more, he would have been found innocent. It is difficult 
to imagine a procedure more abhorrent to enlightened twentieth 
century American jurisprudence, 

It hardly needs to be added that such a procedure violates 
the specific constitutional guarantees of the Fifth Amendment. 

As early as 1936, in Brown v. Mississippi, 297 U. S. 278, 
a unanimous Supreme Court ruled that a conviction based on 2 
coerced confession made of the trial "a mere pretense." “Because 
a state may dispense with a jury trial, it does not follow that 
it may substitute trial by ordeal. The rack and torture chamber 
may not be substituted for the witness stand . . .[A] trial is 


a mere pretense where the state authorities have contrived a 
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conviction resting solely upon confessions obtained by violence 


(297 U. S. at 285-6). 
And as recently as January 11, 1960, the present Chief 
Justice had occasion to reiterate for a unanimous Court: ". .. 
[T]he Fourteenth Amendment is grievously breached when an invol- 
untary confession is obtained by state officers and introduced 
into evidence in a criminal prosecution which cuiminates in a 
conviction . .. ." Blackburn v. Alabama, 361 U. 5S, /199, 
80 S. Ct. 274, 279(19690). 
It is in the light of the nature of this charge that we 
must consider whether appellant should be excused in| the cir- 
cumstances here present for failing to appeal, and thus be per- 
mitted to raise via habeas corpus the charge that his conviction 
is based on a coerced confession. 
C. In The Circumstances Here Present, Appellant Should 
Not Be Deprived of The Opportunity to Obtsiz Appellate 
eview oO Ss aim oO onstitutiona rivation 


Against this background, we turn to the facts surrounding 





the appellant's failure to appeal from his criminal conviction. 
In considering these facts, we believe it important that they 
be viewed from the point of view of the defendant himself, rather 
than from counsel's point of view as might perhaps be appropriate 
in a civil case. Cf. Christoffel v. United States, 88 U. S. App. 
D. C. 1, 190 F. 2d 585 (1950). We have listed below the con- 
siderations which seem to us to well-nigh compel a court to ex- 
cuse his failure to appeal and to hear his claim that his con-— 
viction was based on a coerced confession. 
1. Failure of Counsel to Advise Defendant of His Appellate 
Rights. Perhaps the crucial factor in this case is [that the de- 
fendant, although represented by counsel, was never advised at any 
time prior to or following his conviction and sentencing that he 
had a right to appeal, let alone that a notice of appeal must be 


filed within ten days after sentencing. [It should perhaps also 








be noted that trial counsel knew that they were to receive no 
compensation for their services because both the defendant and 
his wife were without funds..Moreover, counsel apparently consider- 
ed their representation of the defendant terminated with the con- 
clusion of the sentencing hearing. They never spoke to the de- 
fendant again. Thus during the crucial ten day period, the prison- 
er was without counsel. 

2. The Background of the Defendant: The defendant is a 
simple layman with a high school education and no knowledge of the 


law. 


the 
3. Prior Contact with/Law. This was the defendant's first 


brush with the law other than minor traffic violations. Judges 
and lawyers who spend so much of their life in the courtroom may 
forget the fearful awe with which an unfamiliar layman views a 
courtroom, especially a defendant faced with a felony charge. And 
the crucial time period for which the Government seeks to hold 
this prisoner accountable began when, dazed by the pronouncement 
of a four to thirteen year sentence, he was led away to a life in 
a federal penitentiary. 

4, The Defendant's Ignorance of His Appellate Rights. 
Given the circumstances in paragraph 2 and 3 above, it is not 
surprising that the defendant was wholly ignorant of his appellate 
rights. 

5. The Promptness with which Habeas Corpus Was Brought. 
Three months after his conviction, defendant brought habeas cor- 
pus. Accordingly, the time lag involved is negligible. The 
Government cannot reasonably claim prejudice either from the loss 
of evidence or hazy memories. 

In the light of these circumstances, we turn to the policy 
considerations underlying what Mr. Justice Frankfurter has called 
the "well-worn formula," namely "that habeas corpus cannot be made 
to do service for an appeal." Sunal v. Large, 332 U. S. 174, 184 
(1947) @issenting opinion). 








It would appear that there are two policy considerations 


inherent in this formula: 


The first is that permitting collateral attack of a con- 


viction long after the crucial events took place may make it 


difficult to determine what the facts are. However 
instant case that is no problem since habeas corpus 


instituted, 


be taken into consideration on the merits if the Gov 


tablishes difficulty of proof due to the lapse of t 


Secondly, considerations of the efficient or 


in the: 


p 


was promptly 


Moreover, the fact that there is a time lapse may 


ernment es= 
ime, 


orderly ad- 


ministration of justice, it is said, require the taking of an 


appeal where correction of trial errors may thereby 


h 
This, too, may be a well-worn siibboleth. 


We would like to examine precisely what is me 
argument. Surely a defendant will not pass up the 


appeal and purposely proceed to the penitentiary in 


effected. 


ant by this 
opportunity to 


order to enjoy 


the opportunity of bringing habeas corpus to test his contention. 


it is just as unlikely that a defendant will purpos 


ely fail to 


adduce evidence of a constitutional violation so that he may bring 


it to the court's attention on habeas corpus. What 


so threatens the administration of justice as to ju 


is it then that 


stify the court 


in refusing to hear a prisoner's claim that his conviction was con- 


stitutionally invalid? So far as we have been able 


to discover, 


there is only one element of inefficiency or disorderliness in 


permitting collateral attack on a conviction when t 
al error could have been corrected on appeal. That 
that it may be necessary for the district court to 
ings on the same question, (in this case, for examp 
the confession was in fact coerced as a matter of l 
consider its earlier decision on the same question. 
only inconvenience, the only inefficiency, that we 

to fathom. But there are many instances in which a 


asked to reconsider or to rehear a decided question 


he constitution- 
element is 

hold two hear- 
le, on whether 
aw) or to re- 
This is the 
have been able 
court may be 


In the 








habeas corpus area itself, a prisoner convicted in a state court 


may, after he has exhausted his state remedies, start completely 


anew with 2a de novo hearing in the district court. Brown v. Allen, 
344 U. S. 443 (1953), This has not shaken the criminal judicial 
structure, nor is there any more reason to believe that a holding 
in favor of the prisoner here would do so. 

It may be that this policy argument so facilely labeled 
“the efficient administration of justice" is so outweighed by the 
need to insure appellate review of a prisoner's claim that his 
conviction was constitutionally invalid that the fact that he did 
not appeal is irrelevant. But in this case, we need not go so 
far. Certainly the policy consideration which we have been dis- 
cussing is so far outweighed by the combination of the fundamental 
nature of the prisoner's claim and the frustration of his appellate 
rights as to leave no doubt as to which way the scales tip. During 
the ten-day period in which he could have appealed, the prisoner 
was entirely without representation. Prior to that time, no one 
had even mentioned the matter of appeal. Surely in these cir- 
cumstances, coupled with the grave nature of the charge he brings, 


the policy consideration underlying the phrase "the efficient 
10/ 
and orderly administration of justice" pales into insignificance, — 


10/7 In the original opinion in this appeal, now withdrawn, the 
Court indicated that a failure to appeal in a section 2255 pro- 
ceeding raised problems comparable to a failure to exhaust state 
remedies before instituting an action under 28 U.S.C. §2254 (1958) 
to attack collaterally a state conviction. The Court stated that 
"the orderly administration of criminal law by the federal courts 
[is] of somewhat comparable rank with comity." Hodges v. United 
States, opinion of December 30, 1959. The Supreme Court, however, 
has recognized on several occasions that"the orderly administration 
of criminal law by the federal courts" is not subject to the same 
considerations as is the need that "adequate power should accompany 
the responsibility of the states for the enforcement of their crin- 
inal law." Fikes v. Alabama, 352 U. S. 191, 198 (1957) (Mr. Justice 
Frankfurter Concurring). See also, McNabb v. United States, 318 

U. S. 332 (1943). Watts v. Indiana, 338 U. S. 49 (1949). Mooney 

v. Holohan, 294 U. 3.103 (1935). When a court is concerned with 

a state prisoner, far different considerations are applicable than in 
in the case of a federal prisoner. In the one case, the court must 
consider the delicate problem of state responsibility in a federal 
system. In the other, the court must heed only the broad habeas 
corpus mandate to "dispose of the party as law and justice require," 
United States v. Hayman, 342 U. S. 205, 211, (1952). An excellent 
discussion of the fundamental differences between comity and the 
problem presented by this case may be found in the brief for appel- 
lant in Lampe v. United States, No. 15,383, pp. sath o/ 3-$7_ 





D. Analagous Precedents Indicate That The Prisoner's 
planation For His Failure to Appeal Shoul e 
Accepted. 


So far as we have been able to determine, no other case has 
specifically considered what constitutes sufficient excuse for 
failing to appeal so as to permit a claim of coerced confession 
te be considered under a section 2255 motion. The Supreme Court 
has noted noted, however, that ". . . federal habeas corpus is 
allowed where time has expired without appeal when the prisoner 
is detained without opportunity to appeal because of lack of coun- 
sel, incapacity, or some interference by officials.) Daniels v. 
Allen, reported sub nom, Brown v. Allen, 344 U. S. 443, 4°40 
(1953) (emphasis supplied). Surely the present facts come well 
within any definition of incapacity which considers the practicali- 
ties of the matter from the defendant's personal point of view. 

Moreover, ajmost without exception in criminal cases, the 
courts attempt not to penalize a defendant for the |failure of his 
counsel to comply with certain technical procedural rules in con- 
nection with appeal. 

Thus, in United States v. Robinson, 104 U. S. App. D. C. 
200, 260 F. 2d 718 (1958), reversed on other grounds, 361 U. S. 


220 (1960), this Court indicated that counsel's failure to note 


an appeal within the ten-day period because of his| unfamiliarity 


with the rules could be found by the district court to be ex- 
cusable neglect. Although the Supreme Court subsequently ruled 
that the ten-day period was jurisdictional and sal the court was 
without power to excuse the failure timely to note/appeal, this 
Court's decision nevertheless represents the almost uniform hold- 
ing where a court finds it does have the power and the question 

is simply one of sound judicial discretion. (Moreover, in re- 
versing the decision of this Court, the Supreme Court appears in 
part to interpret the ten-day period jurisdictionally because of 
the fact that other means, such as section 2255, are available to 


correct basic errors, see infra, p. 22 .) 
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Subsequent to this Court's ruling in Robinson but prior to 
the Supreme Court's reversal, the district court had occasion 
in at least one case to consider what amounted to excusable neglect 
under this Court's Robinson ruling. United States v. Lewis, 
Criminal No. 569-57. The facts in that case were less compelling 
and complete than here. The ruling was based on two identical 
statements filed by trial counsel which, in full, stated: 

: | , was court-appointed trial counsel 

for James N. Lewis in the case of United States v. 

Lewis, et al., Criminal No. 569-57 in the United States 

District Court for the District of Columbia. I repre- 

sented this defendant at the trial and on sentencing. 

The District Court did not appoint me to take an appeal 

in this case. I did not consider taking such appeal 

and I did not speak with James N. Lewis at any time 

prior to the expiration of the date for filing an ap- 

peal concerning the possibility of appealing or the 

steps necessary to pursue and perfect an appeal. 
On the basis of these affidavits, Judge Tamm ruled that there 
had been excusable neglect for failure to file notice of appeal. 
See order of February 2, 1960, Lewis v. United States (Criminal 


No, 569-57 ) dD. [ Bre D. [ Oe ) o 


In United States v. Isabella, 251 F. 2d 223 (2d Cir. 1958), 


the Second Circuit foreshadowed the Supreme Court in Robinson 

by holding that failure to file a timely notice of appeal was 
jurisdictional and therefore incurable. In the Isabella case fail- 
ure to file a timely notice of appeal was simply the result of 
counsel's slip up, rather than the fundamental failure of advising 
a criminal defendant of his right to appeal. Despite the Court's 
ruling that it was without jurisdiction, it noted: 

The question in this case is one of power; for, if 

this Court had discretion in the matter,we might 

well exercise it in favor of the prisoner. [251 F. 2d 

at 225]. 

As we have noted earlier, supra ,p, 12 , the question ler #nc& 
one of power, however, but of the exercise of judicial discretion. 
Cf. Bowen v. Johnston306 U. S. 19, 26-27 (1939). 

Attention should also be called to this Court's decision 


in Christoffel v. United States, 88 U. S. App. D. C. 1, 190 F. 2d 
585 (1950). There, although the Court was not able to find that 





counsel's delay in failing to file the record on appeal constituted 
excusable neglect, it did, sua sponte, exercise its power to en- 
large the time for filing the record on appeal so as to permit 

the appeal to be heard, In so doing, the Court stressed that 
counsel's error should not be visited upon the defendant where 
serious doubt existed concerning the validity of the conviction. 


The Court stated: 


. . .[T]be instant case involves substantial 
questions. This court so ruled in granting 

bail under Rule 46 (a)(2) of the Federal) Rules 

of Criminal Procedure. And in a criminal case 

in which a sentence of imprisonment is involved, 
there is a public interest against denial of 
consideration on appeal of substantial questions as 
to the lawfulness of the conviction. For if the 
conviction is erroneous it is abhorrent to justice 
that a defendant shall nevertheless suffer such a 
penalty for the crime charged. 


There is nothing in the record to show that the 
appellant was personally neglectful of the appeal 
or that he had, prior to their failure to file the 
record in time or within time to apply for an ex- 
tension, any reason to doubt that his counsel would 
give due attention to the appeal. We think that 
under these circumstances to dismiss the) appeal be- 
cause of counsel's failure to file the record in 
time and thereby to subject the appeg@llant to inm- 
prisonment without consideration of the substantial 
questions in the case would be a miscarriage of 
justice which should not be permitted to occur, 
[Christoffel v. United States, 88 U. S. App. D. C. 
at 6, 10, 190 F. 2d at 590, 594]. 


Time and again courts have refused in criminal proceedings 
to construe technical requirements strictly in their attempt to 
assure that criminal defendants are not denied full consideration 
of their claims of error, See, e. g., Boykin v. Huff, 73 App. 

D. C. 378, 121 F. 2d 865(1941). (Holding that a /letter addressed 


to the trial judge constituted the filing of a notice of appeal 


under the rule); Oddo v. United States 171 F. 2d 854 (2d Cir. 


1949) (Holding that the time for filing the notice of appeal did 
not begin to run until the receipt of the notice required by 


rule 49(c),F. R. Cr. P.). 








The legislative bistory of section 2255 indicates that it 
is what might be called organic-type legislation. It is a legis- 
lative embodiment of a common law remedy. See United States v. 
Hayman, 342 U. S. 205, 219 (1952). Like the common lav, it was 
intended that it should grow and be refashioned to accommodate 
new situations,that it be flexible and increasingly nuanced. It 
can be molded to fit the interstices in the law, and take into 
account the need for development in the light of other legal de- 
velopments and requirements. 

Considered in this light, whether a failure to appeal will 
be excused in particular circumstances may depend in significant 
part on the stringency of appellate procedural requirements. 
More specifically, if the appellate procedural process is itself 
flexible, there is no need for the law of habeas corpus to develop 
in this area. 

A striking example of the relationship between appellate 


procedural requirements and habeas corpus in this area may be 


found in United States v. Lewis, Criminal No, 569-57 (D.C.D.C.). 


There the defendant failed to file a notice of appeal within 10 
days and thereafter brought habeas corpus. He attempted to ex- 
cuse his failure to appeal on grounds similar to those urged here. 
At that time this Court's ruling in Robinson had not yet been 
reversed, The district court indicated that it would deny the 
habeas corpus, and suggested that the appropriate procedure was 
to attempt to appeal out of time on the basis of excusable neglect. 
As we indicated earlier, supra, p./f ,the district court then 
made such a finding of excusable neglect. Following the Supreme 
Court's reversal of Robinson, of course, the appeal in Lewis was 
dismissed. United States v. Lewis, Nos. 15,300 and 15,301, 
(C.A.D.C., decided April 14, 1960). An appeal from the denial 
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of habeas corpus, however, is still pending in this Court and 
awaiting the determination of the instant litigation. See order 
of April 15, 1960 in Lewis Vv. United States, No. 15,613. 

Not only the Lewis case ,but the Robinson case itself, 
illustrates the relationship between the availability of appellate 
process and the development of the law of habeas corpus in ex- 
cusing the failure to appeal. For the Supreme Court in part 
reached its decision that the ten-day period was jurisdictional 
on the basis of the availability of other modes of jredress: The 


law must be construed having in mind all its parts. Thus, the 


Supreme Court noted: ; 


The allowance of an appeal months or years after ex- 
piration of the prescribed time seems unnecessary 

for the accomplishment of substantial justice, for 
there are a number of collateral remedies available 
to redress denial of basic rights. Examples |are: 

The power of a District Court under Rule 35/to cor- 
rect an illegal sentence at any time, and to|reduce 

a sentence within 60 days after the judgment of con- 
viction becomes final; the power of a_ District Court 
to entertain a collateral attack upon a judgment of 
conviction and to vacate, set aside or corre he 
sentence under 238 U.S.C. 3 » 2o U.S.C.A. 5 





and proceedings by way Of writ of error coram nobis. 
[United States v. Robinson,80 S. Ct. 282, 206, n. 14 


phasis Supplicay. 


Thus the jurisdictional nature of the 10 day/appeal period 
is a weighty argument for the flexibility of habeas corpus in 
excusing failure to appeal in particular circumstances. Here, 
we submit, the prisoner charges a "basic error" within the mean=- 
ing of the Robinson case. His failure to appeal should be ex- 
cused and his claim should be heard. 

Finally, reference should be made to Rule 37(a) (2) of the 
Federal Rules of Criminal Procedure, which requires the trial 
judge at sentencing to advise a defendant not represented by counsel 
of his right to appeal. Such a defendant may even have his 
notice of appeal prepared by the clerk. This rule only serves to 
emphasize the importance of advising a prisoner at the time of 
sentencing of his appellate rights, We do not contend that this 


rule has been technically violated in this case, but we do contend 
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that it reflects the courts’ own recognition of the defendant's 
need for counsel and advice at this time, counsel and advice which 
this defendant was, for all practical purposes, without, The ex- 
istence of this rule surely commends flexibility in excusing 2 
failure to appeal when 2 defendant, though represented by counsel, 


was in fact without the very protection which this rule seeks to 


secure. 


F. A Decision in Favor of the Prisoner Here Would Not 


is Court's Ruling in Smith v. United States, 


Disturb This Court's Ruling in “= ——————— 
os 


88 U. S. App. D. C. 80, 187 F. 2a 192 (1950); In Any 
Event, The Smith Case 1s Now OL Extremely DoubtruL 
A th = in re Li ht ft Sub: t Decisions. 


ro) sequen 


utnority 


It should perhaps be noted that excusing appellant's failure 
to appeal on the basis of the positive showing which has been made 


bere would in no way conflict with the holding of this Court in 


Smith v. United States, 88 U. S. App. D. C. 80, 187 F. 2d 192 


(1950), certiorari denied, 341 U. S. 927 (1951). 
In the Smith case, this Court simply ruled that 


Such admission [of a coerced confession] alone does 
not result in the denial of a constitutional guaranty 
so long as the error is subject to correction on ap=- 
peal and there is no indication of any deterrent to 
appeal, such as lack of counsel. [88 U. S. App. D. C. 
at 85, 187 F. 2d at 197]. 


No question was there raised with respect to the circumstances 
surrounding the prisoner's failure to appeal. No contention was 
made that his failure to appeal should be excused, that the 
prisoner's opportunity to appeal had been deterred. Accordingly, 


a ruling in the prisoner's favor in this case would not disturb 
11/ 
the Smith case. 


11/ It may well be that the Smith case can also be distinguished 
on the ground that it involved, not a coerced confession (which 
would have meant a constitutional invalidity in the conviction), ~ 
but rather a confession obtained during illegal detention. This 
Court stated "the precise question" in Smith to be whether “the 
admission of confessions obtained by illegaI detention is not 2 
ground for collateral attack against the sentence and judgment 
following thereupon." 187 F. 2d at 197. An elaborate and per- 
suasive distinction of the Smith case on this ground has been pre- 
sented to this Court in the brief for appellant in Lampe v. United 
States, No. 15,383, briefed, argued and now pending for decision. — 
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To the extent that the Court: may consider Smith pertinent, 


however, it would appear that the case has been largely atrophied 


by subsequent decisions both in the Supreme Court and this Court. 
As we shall demonstrate, much, if not all, of its vitality has been 
sapped; 
The opinion in Smith is a thorough and scholarly assessment 
of the law as it stood at that time. The Court first considered 
the development of the law of habeas corpus as reflected in Supreme 
Court decisions and concluded that these holdings permitted habeas 
corpus to be used to correct the denial of any constitutional 
right. It then considered circuit court cases dealing specifically 
with the availability of habeas corpus to attack a [conviction on 
the ground that it was based on confessions obtained (a) by il- 
legal detention and (b) by coercion, when there had been no appeal. 
These cases, the Court noted, uniformly denied the |writ. The Court 
distinguished the Supreme Court cases on the ground that, where 
the Supreme Court permitted collateral attack in the absence of 
appeal, an appeal would have been unavailing. Thus, in Moore v. 
Dempsey, 261 U. S. 86 (1923), the question of mob domination..of 
the trial was raised on habeas corpus. Since this question could 
not be determined on the trial record, an appeal would have been 
bootless. Similarly with Frank v. Mangum, 237 U. $. 309 (1915), 


another mob domination case. In Mooney v. Holohan 294 U. S. 103 


b 
(1935), the Court indicated that the knowing use of perjured 
testimony would subject a conviction to collateral| attack even in 
the absence of appeal. Here again an appeal would) have been in- 
effective since the prisoner did not know of the alleged perjury 
until after the time to appeal had expired, In Smith v. O'Grady, 
312 U. S. 329 (1941), it was necessary for the prisoner to es- 
tablish facts outside the record in order to demonstrate his right 


to relief. In Hawk v. Olson, 326 U. S. 271 (1945)), the Court ruled 


that lack of counsel could be raised on habeas corpus despite the 
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failure to appeal,'since the lack of counsel itself vitiated 


the prisoner's appellate rights, Thus this Court in Smith con- 


cluded: 

Where, however, the denial of constitutional right-: 

persists, through lack of counsel or perjury undis- 

covered, or mob domination which saps all substance 

from the trial, or there is lack of jurisdiction or 

some other fundamental weakness in the judicial pro- 

cess which has resulted in the conviction, collater- 

al attack is at hand, now under §2255, For ordinarily 

appeal would be ineffective to preserve the right denied, 

S is not the situation in the case at bar. ppeilan 

bad full opportunity to attack on his trial the evidence 

now challenged and to appeal on the basis of its errone- 

ous admission if he so desired. [88 U. S. App. D.C. 

at 85-86, 187 F. 2d at 197-198] [Emphasis supplied]. 

Thus the Court was able, albeit with difficulty, to reconcile the 
cited Supreme Court cases with the lower court cases denying re- 
lief where the prisoner attempted to attack his conviction col- 
laterally on the basis of a coerced confession despite failure to 
appeal, 

The wedge in this reconciliation of cases, subsequently to 
be widened by other decisions, may be found in the one Supreme 
Court case which the Court was unable presuasively to bring within 
the coverage of its reasoning. In all the Supreme Court cases 
but one, an appeal would have been ineffective either because the 
same defect which tainted the trial would also taint the opportunity 
to appeal (such as lack of counsel) or because the basis for the 
collateral attack appeared outside the record (such as the mob- 
domination cases). That one case was Bowen v. Johnston, 306 U. S. 
19 (1939). There the prisoner had been convicted of murder in a 
federal district court under an indictment that alleged that the 
murder had been committed in the Chickamauga and Chattanooga 
National Park. In his habeas corpus petition, the prisoner averred 
that jurisdiction over crimes committed in the Park was in the 
State of Georgia, not in the United States. It must be stressed 
that there was no reason why the prisoner could not have had this 


question determined on an appeal from his criminal conviction. The 


Supreme Court nevertheless ruled that this doubtful question of 





of law - as to whether the state or the federal courts had juris- 
diction over crimes committed in the Park - could be determined on 
habeas corpus. "The rule requiring resort to appellate procedure 
when the trial court has determined its own jurisdiction of an 
offense . ... is not so inflexible that it may not yield to ex- 
ceptional circumstances where the need for the remedy afforded by 
the writ of habeas corpus is apparent. Among Stee exceptional 
circumstances are those indicating a conflict between state and 
federal authorities on a question of law involving concerns of 
large importance affecting their respective jurisdictions." 30¢€ 
U. S. at 26-27. 
It will not do any longer to distinguish this case on the 
ground that in Bowen the question was one of jurisdiction and here 
the question is one of a deprivation of a specific |constitutional 
guarantee, It is no longer necessary to rationalize those cases 
in which the courts have permitted collateral attack on the basis 
of constitutional invalidity by couching the reasoning in legalistic 
double talk to the effect that the constitutional deprivation ef- 
fected a loss of jurisdiction. This has been clear: at least 


Since 1942 when the Supreme Court stated: 





.[T]he use of the writ [of habeas soxnuell in the 


federal courts to test the constitutional validity of 

a conviction for crime is not restricted to those cases 
where the judgment of conviction is void for|want of 
jurisdiction of the trial ccurt to render it; It ex- 
tends also to those exceptional cases where the conviction 
has been in disregard of the constitutional rights of 

the accused, and where the writ is the only effective 
means of preserving his rights. [Waley v. Johnston, 

316 U. S. 101, 104-5 (1942) ]. 


See also United States v. Smith, 331 U. 5S. 469, 475 (1947). 

Thus, at least since 1942, a conviction has been subject to col- 

laterfal attack not only for want of jurisdiction but also for con- 

stitutional invalidity. 
The question as to whether collateral attack ishould be per- 

mitted in particular circumstances in the absence of an appeal 


raises the same policy considerations in both cases, There are 








no considerations affecting the one which are inapplicable to the 
other. Indeed, if anything, a court should more readily consider 
a claim of constitutional deprivation than a technical question 
of jurisdiction which could have been considered by the trial 
court and in no way relates to the defendant's guilt or innocence. 

Accordingly, no distinction can be meaningfully drawn between 
Bowen v, Johnston and Smith on the ground that one involved a 
question of jurisdiction and the other a constitutional depriva- 
tion, 

Bowen v. Johnston, however, simply foreshadowed things to 
come, In Jordan v., United States, District Court, 98 U. S. App. 
D.c. 160, 233 F. 2d 362 (1956), reversed 352 U. S. 904 (1956) the 
defendant appealed from his conviction, but failed to raise the 
question as to whether he had been deprived of his constitutional 
right to a speedy trial. He then brought habeas corpus alleging, 
inter alia, that the Government's delay in bringing him to trial 
deprived him of a speedy trial. In denying his appeal from his 
2255 motion on Ke ee this Court ruled that the issue 
could not be raised by a 2255 motion because the point could have 
been but was not raised on the appeal from the conviction. A 
petition for certiorari was filed limited to the issue of whether 
the defendant had been given a speedy trial. By a brief per 
curiam order, the Supreme Court summarily reversed on the petition 
and remanded the case to the district court for a hearing on the 
defendant's claim that he had been denied a speedy trial. 352 
U. S. 904, This Court's own interpretation of this per curiam 
order is as follows: "By reversing and remanding to the District 


Court for a hearing on the merits the Supreme Court appears to 


a 
have ruled that failure to raise at trial or on direct appeal a 


point cognizable under section 2255 is no bar to its consideration 
in a section 2255 proceeding." Askins v. United States, 102 U.S 
App. D.C. 198, 200, n. 3, 251 F. 2d 909, 911, n. 3. 
1Z7- ss Certain other rulings of the district court were reversed 


on the appeal. See 98 U.S.App. D.C. 160, 161-165, 233 F. 2d 
362, 363-367. 





The Askins case, supra, presents the final assault on 
Smith, Strangely enough, however, Smith is not even cited in 
Askins., In Askins, the prisoner had been convicted of second 


degree murder, 2 non-capital offense. Although an appeal was 


taken, the appeal failed to raise the question whether the Bey 
13 


was barred by the statute of limitations in 18 U.S.C. 3282 (1952). 
The effect of appellant's failure to raise this point on his ap- 


peal was squarely raised by the Government. The | Court answered: 
. « « 28 U.S.C. §2255 is plainly designed to permit a 
question which goes to’ the validity of the sentence to 
be raised for decision at any time, When a subject is 
within the. limited class reviewable under section 2255 
thetfact that: it is:presented for the first |time by motion 
under that Section,. though it could have-been presented 
at the trial, at the-sentencing, or on appeal from the 
judgment of conviction, is immaterial. Jordan-v. ‘United 
States District Court, 98 U..S. App. D,C. 160, 233 F. 2d 
362,.reversed on other grounds , 352 U. Sz 904, 77 S.Ct. 
151, 1 L. Ed. 2d 114.= : a 
[Footnote 3]: | 
Not only does our Jordan decision sup- 
port this proposition but in another portion of 
the opinion in that case we refrained from reach- 
ing under section 2255 the issue of lack of a 
speedy trial, in the absence of an "extreme case." 
We said the point was not raised at trial or on 
the direct appeal. The sole ground presented to 
the Supreme Court on the petition for certiorari 
was the denial of a hearing on the issue of a 
speedy trial. By reversing and remanding to the 
District Court for a hearing on the merits the 
Supreme Court appears to have ruled that failure 
to raise at trial or on direct appeal a jpoint cog- 
nizable under section 2255 is no bar to|its con- 
sideration in a section 2255 proceeding, [102 U.S. 
App. D. C. at 200, 251 F. 2d at 911]. 


We frankly find it impossible to reconcile (Askins with 
Smith, To say, as the Gvernment did in a short footnote in its 


initial brief on appeal in this case, that Askins involved a 


question of the legality of the sentence, while this case raises 
4/ 


the question of coerced confession will not do, | Reasoned 


justice cannot be based on such distinctions. We have been unable 


13/ 18 U.S.C. S282 (1952) provided as follows: "Except as other- 
wise expressly provided by law, no person shall be prosecuted, 
tried, or punished for any offense, not capital, unless the in- 
dictment is found or the information is instituted within three 
years next after such offense shall have been committed.” This 
section has now been amended to increase the statute of limita- 
tions to five years. 18 U.S.C. $282 (2958). 


14/ Government's brief, p. 21. 
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to find any policy distinction - and meas 7a here concerned only 


with policy considerations, not power - between a case where 


the prisoner claims his sentence was barred by the statute of . - 
limitations and the case where theprisoner claims that his convic- 
tion was based on a coerced confession. Indeed, in the one case, 
we are concerned only with an error of law; in the other, we are 
concerned with the deprivation of a fundamental constitu tional 
right. Surely, the latter claim has far more compelling reasons 
to be considered than the former. 


What, then, is left of Smith? 


G. The Mandate. 

Unless the Government controverts the truth of the affidavits 
explaining the appellant's failure to appeal from his criminal 
conviction, there is'no reason to hold a further hearing on the 
facts surrounding the failure to appeal. The appellant has 
nothing to add to these affidavits; they tell the entire story. 
Accordingly, this Court should rule (unless the Government desires 
to controvert the truth of the affidavits) that the showing which 
appellant has made is sufficient to entitle him to a consideration 
of his claim that his conviction was based on a coerced confession, 
At the same time the Court should, of course, grant appellant's 
motion of August 4, 1959, by which he moved to supplement the re- . 
cord on appeal with these affidavits. 

That brings the Court to the question of coercion vel non. 
This question was extensively briefed and argued in the initial 
hearing on this appeal, to which briefs the Court is respectfully 
referred, The Court may, as to this issue, order a new hearing 
on the question in the district court because of the loss of the 


reporter's notes covering the original 2255 hearing; or the Court 


I57° See, Supra, p. 12 





may itself determine the question-of coercion on the basis 


of the hearing at the criminal trial, 


the transcript of which has been made a supplemental record on 


this appeal. If the Court believes, as we do, that this 
transcript establishes the inadmissibility of the confession, there 
is no reason to send the case back for another hearing. Such 
a finding may be made by this Court. If, on the other hand, the 
Court believes that a new 2255 hearing on the issue of coercion 
is required to elicit the entire background of the confession, a 
remand for such a hearing would be appropriate. 
In determining just how much this Court will decide, the 
Court may wish to bear in mind certain time factors in this case: 
The appellant was originally arrested on April 29, 1956. 
Since that date he has continuously and uninterruptedly been in 
jail for a crime of which his guilt is still in serious and sub- 
stantial doubt, | 
On May 3, 1957, he was sentenced to a 4 to 13 year term of 
imprisonment in the federal penitentiary. Accordingly , on May 
3, 1961, less than a year from now, he will be subject to parole 
on the basis of his having served his minimum sentence. 
Finally, the notice of appeal to this Court in this appeal 
was filed on December 2, 1957; and a final decision on the appeal 


is still several weeks or months away. 


CONCLUSION 
For the reasons stated, it is respectfully submitted that 


the judgment below should be reversed and remanded with directions 
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to vacate the sentence. In the alternative, the judgment below 


should be reversed and remanded for the taking of testimony as 
to whether the appellant's conviction was based on a coerced 
confession. 

Respectfully submitted, 

HENRY B. WEAVER, 

QUINN O'CONNELL, 


HERSHEL SHANKS, 


Attorneys for Appellant 
(Appointed by this Court) 


May 9, 1960, 
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FOR TIE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,683 
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UNITED STATES, APPELLEE 


On Appeal From The United States District Court For the District 
of Columbia 


PETITION FOR REHEARING 


Pursuant to Rule 26 of this Court, the appellant res-— 


pectfully petitions for a rehearing in the above-entitled case. 


The judgment of this Court was entered on December 30, 1959. 


Present counsel for appellant were appointed by this 
Court, and while such appointment does not Senta impose a duty 
to petition for rehearing, counsel feel compelled in this case 
as officers of the Court and by the duty owed appeliant to present 


this petition. 


This Court affirmed the judgment of the district court, 
denying appellant's application for relicf under 28 U.S.C. 2255 
(1958) , on the ground that appellant had neither prosecuted an 


appeal from his conviction, nor offered any reason or exeuse for 





his failure to appeal. This petition for rehearing is to direct 


the Court's attention to the appellant's unsuccessful attempt to 








present to this Court his reasons for failing to prosecute an 
appeal (the transcript of his seetion 2255 hearing having been 
lost), an attempt of which the Court was apparently unaware at 
the time its opinion was written. 

1. On April 15, 1957 appellant was convicted of 
robbery. This conviction was obtained on the basis of a con- 
fession which, appellant argued, had been coerced from him by 
physical and mental torture. Appellant was sentenced to incarce- 
ration for a period of from four to fifteen years. From this 
conviction and sentence, no appeal was taken. 

Three months later appellant filed a motion under 28 
U.S.C. 2255 (1958) to vacate his sentence. After a hearing on 
the motion, the motion was denied. 156 F. Supp. 313. The instant 
appeal was taken from the denial of this motion and, after court- 
appointed counsel had been removed by the Court, present counsel 
were appointed. 

In the course of preparation of the appeal, present 
counsel discovered that the notes of the court reporter covering 


the hearing on the section 2255 motion had been lost. For this 


reason, counsel moved that the case be remanded to the district 


court for a new section 2255 hearing. This motion was denied 

on May 18, 1959 in an order which stated the Court's view that, 
although the transcript of the 2255 hearing was not available, 
the appeal could be adequately determined by reference to the 
transcript of the trial proceedings, which was available; ac- 
cordingly, the Court ordered a transcript of the trial to be 
prepared at government expense and filed as a supplemental record 


on appeal. 





The transcript of the trial was entirely adequate to 
establish that the confession in question had been coerced from 
appellant and admitted into evidence in violation of his Fifth 
Amendment rights. It did not, however, reveal the circumstances 
surrounding appellant's failure to prosecute an appeal from his 
conviction, nor could it contain the reasons for his failure to 
appeal. While this crucial information perhaps could be found 
in the transcript of the 2255 hearing, this transcript was un- 
available through no fault of the appellant, and this Court had 
already refused (in its May 18 order) to remand the! case for a new 
2255 hearing. 

In these circumstances, appellant moved in this Court 
further to supplement the record on appeal by two affidavits, one 
executed by the appellant himself and the other by his counsel at 


the criminal trial, setting forth the circumstances surrounding 


1 
appellant's failure to appeal and the reasons eee ee The 


moving papers asserted that it was ". . . not known whether the 
reasons for appellant's failure to take a timely appeal from his 
conviction were known to the District Court Judge fat the section 


2255 hearing/. . . «" (app.2/ 26) . These moving papers also urged 


17 This motion, the briefs in support thereof, the proffered 
affidavits, the government's opposition, and the Court's order 
denying the motion are set forth in an Appendix to|this petition. 


2/ App. refers to the Appendix to this petition for rehearing. 








that ". .. it is necessary for this Court to know why a direct 
appeal from the original conviction was frustrated. ..." 
(App.27). On August 28, 1959 this motion was denied without 
opinion, 

Accordingly, on appeal counsel were forced to assume 
that the Court had sub silentio ruled, by its refusal to permit 
appellant to bring before it his reasons for not appealing, that 
these reasons were irrelevant to this appeal. In its decision, 
however, this Court ruled that a conviction on the basis of a 
coerced confession was not subject to collateral attack by section 
2255 motion ". . . when no appeal has been prosecuted from the 
judgment of conviction and no reason.: advanced for the omission 
to appeal. . . ." (Emphasis added.) As to this case, the Court 
found that "/n/o reason is advanced by appellant for his failure 
to appeal from the judgment of conviction. .. ." Accordingly, 
this Court felt ". .|'. constrained in the present status of 
Supreme Court decisions to hold that in this case collateral attack 
is not available in the complete absence of any attempt to excuse 
the failure to appeal. . . ." (Emphasis added.) 


It is patent that this Court has denied appellant 
relief for his failure to make a showing which, by the denial of 
his motion to supplement the record, the Court itself prevented 
him from making. The showing made to the district court is un- 


available through no fault of the appellant, and his attempt to 


demonstrate to this Court his reasons for failing to appeal have 


been denied. Surely, in these circumstances, the Court may not 


base the denial of this appeal on the appellant's failure to es- 








tablish his reasons for not appealing from his criminal conviction. 
Since, in the Court's final view, the reasons for appellant's 
failure to take an appeal from his criminal conviction are crucial 


to this appeal, it would certainly seem that the Court must either 


consider the reasons appellant attempted to bring to the Court or 


remand the case to the district court for a hearing|on those 
reasons. 

2. We shall here establish that the prisoner's appellate 
rights were sufficiently frustrated so that--coupled with the fact 
that his conviction was based on a confession withdrawn by physical 
and mental torture--he is entitled to relief under section 2255. 

The affidavits with which appellant attempted to supple- 
ment the record show that at his criminal trial appellant was re- 
presented by counsel who Knew that they would receive no compensa- 
tion for their services because both the prisoner and his wife were 
without funds (App.20). Although counsel were present at the sen- 
tencing, they had no opportunity to speak with or advise the 
prisoner following this proceeding (App.20). Moreover, at this 
point, counsel apparently considered their representation terminated. 
With commendable candor, counsel also admit that at) no time did 
they discuss with the prisoner the possibility of taking an appeal 
or the time within which an appeal must be taken (App.20). 

In his own affidavit, appellant swore that he was 
completely unaware that, if an appeal were to be taken, notice 
must be filed within ten days. This is hardly surprising in view 
of the fact that this was appellant's first arrest, excluding 


minor traffic violations (App.19). 








Thus, we have a picture of a man unversed in the law 
and an utter stranger to the courtroom who has just been sentenced 
to a term of from four to fifteen years in prison. At this point 
he is in no position--and in no condition--to ask questions, to 
make demands. When the marshall leads him away, he follows. 

Counsel for the prisoner, who knew they were serving 
without fee, regarded their representation of the prisoner as 
concluded with the passing of sentence. Nor did they consider 
it a part of their earlier duties to warn the prisoner that if 
he desired to appeal, an appeal must be noted within ten days, or 
even to discuss with the prisoner the availability of an appeal. 

Thus, in the most practical--the human--sense, from 
the moment of his sentencing, the prisoner was without counsel 
or advice. And prior to that time, no one had even mentioned the 
matter of an appeal. 

The question before this Court is whether, in these 
circumstances, the prisoner should be permitted to raise by a 
2255 motion his claim that his confession, which was the basis 
of his conviction, was coerced by physical and mental torture. 

It is our contention that a court should not refuse to hear this 
claim because the prisoner in the circumstances described above 
failed to file a notice of appeal within ten ave 

The importance of advising the prisoner of his rights 
at the time of sentencing is emphasized in Rule 37(a) (2) of the 


Federal Rules of Criminal Procedure, which requires the trial 


judge at sentencing to advise a defendant not represented by counsel 


of his right to appeal. Moreover, such a defendant may even have 


———— 


3/ The 2255 motion was filed within three months after sentencing. 








his notice of appeal prepared by the clerk. Ye do not contendas 
that this rule bas been technically violated in this case, but — : 
we do contend that it reflects the court's own recognition of a” 
defendant's need for counsel and advice at this point in a criminal 
proceeding, counsel and advice which this defendant! was, for all 
practical purposes, without. When a defendant makes so grave a 
charge, that a confession admitted into evidence was wrung from 
him by physical and psychological torture, he should not be denied 
a ruling on this claim when his failure to appeal occurred in the 
circumstances set forth here. 
So far as we have been able to determine, no other case 
has: considered what constitutes sufficient excuse for failing to 
appeal when the claim under a section 2255 motion is that the 
conviction was based on a coerced confession. In its opinion in 


the instant case, this Court reaffirmed its ruling |in Smith v. 


United States, 88 U.S. App. D.C. 80, 187 F. 2d 192 | (1950) , 


certiorari denied,341 U.S.927 (1951), that a claim of coerced 
confession may be presented in a 2255 motion only when there has 
been an appeal from the conviction or when some excuse has been 
offered for failing to appeal. For purposes of this petition for 
rehearing, we accept this ruling. However, neither the Smith 
opinion nor the opinion in the instant case considered the kind of 
excuse which will justify consideration of a claim! of coerced con=- 
fession on a 2255 motion. This question appears tp be one of first 
impression. 
The closest precedent which we have found bearing on - 
this question are two recent cases from this Court. Askins v. 
United States, 102 U.S. App. D.C. 198, 251 F. 2d 909 (1958) ; 


Jordan v. United States, 98 U.S. App. D.C. 160, 233 F. 2d 362, 








(1956) , judgment reversed, 352 U.S. 904 (1956). In both of these 
cases appeals were taken from the criminal convictions. Uowever, 
the questions raised by the defendants on their 2255 motions were 
not raised on their appeals although they could have been. The 
same policy considerations are involved in permitting a defendant 
to raise a question by a 2255 motion which he could have but did 
pot raise on his appeal as in the case where no appeal has been 
taken from the criminal conviction. The policy question is the 
same ip both cases: Should the defendant be permitted to raise 
a question by a 2255 motion which he could have but did not raise 
by appeal? Of course the answer will vary with the precise 


question which the defendant seeks to raise on bis 2255 motion. 


In Askins, the question which the 2255 motion sought to raise was 


whether a statute of limitations had run. The question had not 
been, but could have been, raised on the appeal from the criminal 
conviction. Moreover , the error claimed was not one of constitu- 
tional proportions, as is the case here. Nevertheless, the Court 
held that the question could be raised on a 2255 motion despite 
counsel's failure to raise the point on the appeal from the 
criminal conviction. 

A similar situation is presented in the Jordan case. 
There the defendant alleged that he had been denied his consti- 
tutional right to a speedy trial. However, he had failed to 
raise this point in the appeal from his criminal conviction. In 


| 4/ 
denying his appeal from his 2255 motion on this issue, this 


oOo 


4/ Certain other rulings of the district court were reversed on 
the appeal. See 98 U.S. App. D.C. 160, 161-165, 233 F. 2d 362, 
363-367. 





Court suggested that the issue could not be raised |by a 2255 
motion when the point had not been raised on the appeal from 
the conviction. A petition for certiorari was filed limited to 
the issue of whether the defendant had been given a speedy trial. 
By a brief per curiam order, the Supreme Court summarily reversed 
on the petition and remanded the case to the district court for 
a hearing on the defendant's claim that he had been denied a 
speedy trial. 352 U.S. 904. This Court's own interpretation of 
this per curium order is as follows: "By reversing and remanding 
to the District Court for a hearing on the merits the Supreme 
Court appears to have ruled that failure to raise at trial or on 
direct appeal a point cognizable under section 2255 is no bar to 
its consideration in a section 2255 proceeding." [skins v. United 
States, 102 U.S. App. D.C. 198, 200, n. 3, 251 F. [2d 909, 911, n. 3. 

If these cases do not suggest that the claim here urged 
by the 2255 motion may be raised even in the absence of an appeal, 
they surely suggest that a court should be lenient in accepting an 
excuse for failure to appeal. Where, from the defendant's own 
very practical and human point of view, his appeal has been 
frustrated through no fault of his own, he should|not be denied 
on this account the opportunity of raising on a 2255 motion a 
serious constitutional objection to his conviction. 

That a court should exercise a broad discretion in 


excusing a failure to appeal is all the more imperative in view 


of the jurisdictional bar to allowing an appeal after the ex- 


piration of the ten-day period. See United States v. Robinson, 
Sup. Ct., No. 16, Oct. T. 1959, decided January 11, 1960, 28 U.S. 
Law Week 4047. Indeed, the Supreme Court appears to suggest in 


the Robinson case that the severity of this jurisdictional bar 
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can be somewhat alleviated by means of a section 2255 motion: 


The allowance of an appeal months or years 
after expiration of the prescribed time seems 
unnecessary for the accomplishment of sub- 
stantial justice, for there are a number of 
collateral remedies available to redress denial 
of basic rights. Examples are: .. . the power 
of a District Court to entertain a collateral 
attack upon a judgment of conviction and to 
vacate, set aside or correct the sentence under 
28 U.S.C. $2255 . . - /28 U.S. Law Week at 4050, 
ne 14./ 


As early as Brown v. Mississippi, 297 U.S. 278 (1936), 
the Supreme Court in a unanimous opinion stated: 


Because a state may dispense with a jury trial, 
it does not follow that it may substitute trial 
by ordeal. The rack and torture chamber may 
not be substituted for the witness stand. . .« 
[B/ trial... is a mere pretense where the 
state authorities have contrived a conviction 
resting solely upon confessions obtained by 
violence. /%97 U.S. at 285-6/. 


And as recently as last Monday, Chief Justice Warren 


speaking for eight members of the Court wrote 


oe LT/ he Fourteenth Amendment is grieviously 
breached when an involuntary confession is ob- 
tained by state officers and introduced into 
evidence in a criminal prosecution which culmi- 
pates in a conviction . ° 


. « « SC/oercion can be mental as well as 
physical, and . . . the blood of the accused 
is not the only hallmark of an unconstitutional 
inquisition... [f/ne efficiency of the rack 
and the thumb screw can be matched, given the 
proper subject, by more sophisticated modes 

of "persuasion". A prolonged interrogation of 
an accused who is ignorant of his rights and 
who has been cut off from the moral support of 
friends and relatives is not infrequently an 
effective technique or terror. . -« 





. . - £t/he Fourteenth Amendment forbids 
“fundamental unfairness in the use of evidence, 
whether true or false", Lisenba v. California, 
314 U.S. 219, 236. /Blackburn v. Alabama, Sup. 
Ct., No. 50, Oct. T. 1959, decided January ll, 
1960, 28 U.S. Law Week 4053, 4054-57. 
These two quotations--from among many we might have 
chosen--amply reflect the gravity of the appellant's claim under 
his section 2255 motion, a charge which, if true, renders his 
criminal trial, in the words of Chief Justice Hughes, "a mere 
pretense". Brown v. Mississippi, 297 U.S. 278, 286. In tke face 
of a charge which so vitiates the trial, a court should not be 
niggardly in excusing 2 defendant's failure to appeal and in 
hearing his claim of constitutional deprivation. Where, as here, 
a defendant has established that from the time of sentencing he 
was without counsel, that trial counsel (serving without compen- 
Sation) never advised the prisoner of his right to appeal or the 
time within which an appeal must be noted, and that he was totally 
upversed in the law, this being his first arrest, the Court should 
not refuse to hear his claim that his conviction was obtained on 
the basis of a coerced confession. 
3. In this procedurally complex case, the question of 
the relief which we are seeking on this petition for rehearing 
must be dealt .with somewhat at length. 


The affidavits which we have discussed are in themselves 


sufficient to establish that appellant's appellate rights were 


frustrated. Accordingly, it is respectfully submitted that this 


petition for rehearing should be granted, that the motion to 


supplement the record by the two affidavits should be granted, 








and that the judgment below should be reversed and remanded with 
directions to vacate the sentence. 

If, however, the Court finds that the proffered af- 
fidavits cannot be considered, then we urge that ahearing must 
be held to determine the circumstances surrounding appellant's 
failure to appeal from his criminal conviction. Such a hearing 
must be held for two reasons. In the first place, if the Court 
rejects appellant's efforts to explain by the affidavits his 
failure to appeal, then it must afford him some other opportunity 
to place these reasons before the Court. It cannot penalize the 
appellant because of the court reporter's loss of his notes. The 
only means other than the affidavits by which to determine the cir- 
cumstances surrounding appellant's failure to appeal is by a 
district court hearing on that point. 


But perhaps even more basic, if the Court finds that 


it cannot consider the proffered affidavits, appellant must be 


accorded a hearing in order to preserve his constitutional right 
to an effective appeal from the denial of his section 2255 motion. 
In this connection, primary reliance is place on 

Griffin v. Illinois, 351 U.S. 12 (1956). In that case the Supreme 
Court ruled that where a state provided an appellate procedure, 

it could not deny a defendant the effective use of that procedure 
because of his inability to pay for a transcript of the trial. To 
deny 2 defendant an effective appeal because of his poverty is 

a denial of due process, the Court held. While the Griffin case 
involved the right to an effective appeal from a conviction of 
robbery, the same principle is applicable to an appeal from the 


denial of a habeas corpus proceeding via a section 2255 motion, 





which just as surely involves the prisoner's freed 


om. And to 


deny a prisoner the right to an effective appeal because of his 


poverty is no more arbitrary than to deny him an e 


because the court reporter lost his notes of testimony. 


United States, C.A.D.C., Misc. No. 735, March 3, 1 
principle of the Griffin case is fully applicable 
case and compels the same conclusion, 

Accordingly, if the Court finds itself u 
the proffered affidavits, in the alternative it is 
submitted that this petition for rehearing should 
that the judgment below should be reversed and rem 
instructions to conduct a rehearing on the section 

If the Court desires, the appellant woul 
ditional oral argument on this petition for rehear 

Respectfully subm 
TTIENRY B. WEAVER, 
QUINN O'CONNELL, 
HERSUEL SHANKS, 


Attorneys for A 
(Appointed by t 


January 14, 1960 


CERTIFICATE OF COUNSEL 
I hereby certify that the foregoing peti 


hearing is presented in good faith and not for del 


HERSUEL SUANKS, 


ffective appeal 


Edwards 
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Attorney for Appellant 


5/ In this unreported order, this Court ordered a new trial in 


view of the loss of the reporter's notes and couns 
to agree on a statement regarding the trial. 


el's inability 








APPENDIX 





UNITED STATES COURT OF APPEALS 
FOR TEE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,683 


JO‘IN HODGES, Liant 
Ve 


UNITED STATES OF AMERICA, 


MOTIO! FOR LEAVE TO FILE A SUPPLEMENTAL RECORD 
OWN APPEAL, OR IN TUE ALTERNATIVE TO REMAND TO 
TIE DISTRICT COURT, AND FOR LEAVE TO FILE TuE 
BRIEF IN TUIS CASE FIVE DAYS FOLLOWING THE DIS- 
POSITION OF THIS MOTION | i 


Comes now the Appellant, John lodges, by his attorneys 
and moves the court for leave to file the attached affidavits 
as a supplemental record on appeal in these proceedings. In 
support thereof, the following is submitted: 

1. In the course of the preparation of a brief for 
Appellant, the present court-appointed counsel have investi- 
gated the records of the District Court, the transcript of the 
trial, and the pleadings and correspondence filed in this Court. 


In their attempts to adequately represent the Appellant, a 


petition was made to this Court for a transcript of the Section 


2255 hearing which is the subject of this appeal. The reporter's 


notes for this hearing have been lost and in lieu of this tran- 
script, this Court ordered the preparation of the trial transcrip 
as a supplemental record on appeal but denied a motion to re- 
mand for a new §2255 hearing. 
After a study of the available records of the prior 


proceedings, present counsel became curious to know why Appellant 








had failed to take an appeal from his original conviction. A 
review of the sentencing proceedings and discussions with the 
Appeliant and his former counsel who represented Appellant at 
the trial revealed that Appellant had never been informed and 
was unaware of his right to file a notice of appeal from his con- 
viction. 

2. The Appellant sought relief in his §2255 motion 
from the admission into evidence at the trial of an involuntary 
confession. The law seems settled that to raise such an issue 
on collateral attack rather than on direct appeal, the case must 
present "exceptional circumstances". Such circumstances are 
shown in the attached affidavits. Bowen v. Johnston, 306 U.S. 


19 (1939); Sunal v. Large, 332 U. S. 174, (1947); Smith v. United 


States, 88 U. S. App. D. C., 80, 187 F, 2d 192 (1950). Of vital 


importance in this case is the fact that Appellant's direct 
appeal route was deterred due to the fact that he was uninitiated 
in the ways of the law and received no advice from either the 
Court or his counsel of his rights to note an appeal. 

3. To bring this essential element to the attention 
of the Court, it is necessary that the record be supplemented 
to include the sentencing proceedings and the attached affi- 
davits of the Appellant and his trial counsel. 

4. Present counsel is acutely aware of the long delays 
that have attended this case through no fault of the indigent 
Appellant and they have made every effort to expedite the appeal. 


Since receiving the trial transcript they have prepared a brief 











for the Appellant which is ready to be filed upon the disposi- 
tion of this motion. In the interests of justice, however, and 
to properly represent this Appellant, it is felt that any delay 
caused by the filing of this motion is absolutely essential. It 
is only by granting of this motion that the Court will have an 
adequate record before it upon which to base its disposition. 

5. As noted before, one important part of the record 
on appeal is already missing, namely, the transcript of the 
§2255 hearing. Whether the facts outlined in the atteched affi- 
davits and sentencing proceedings were touched upon in the course 
of that hearing is not known. Whether they were or not, we 
feel that this Court, in the exercise of proper judicial adminis- 
tration, may promptly supplement this record by the addition of 
these items. By so doing, this Court will be able to decide all 
of the issues presented on this appeal and thus expedite the 
disposition of this case. Should this Court decide that the 
record should show conclusively that the District Court's judg- 
ment was based upon this additional information, we move in the 
alternative that the Court remand the case to the District Court 


for such a determination. 


WIIEREFORE, to prevent further delays in the decision 


on this appeal, we move the Court to grant relief to file the 
sentencing proceedings and the attached affidavits as a supple- 


mental record on appeal. In the alternative, we move the Court 








to remand the case to the District Court for supplementation 
of the court record and a determination in the light thereof. 


Respectfully submitted, 


UENRY B. WEAVER 


/s/ Quinn O'Connell 
QUINN O'CONNELL 
Attorneys for Appellant 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Motion 


has been mailed to Oliver Gasch, United States Attorney, United 


States Court, Washington, D. C., this 4th day of August, 1959. 


/s/ Quinn O'Connell 
QUINN O'CONNELL 
Attorney for Appellant 





AFFIDAVIT 
Heer ee ee enamel 


I, John E. Nodges, Defendant in the case of U.S. v. 
John E. Uodges, No. 569-56, depose and say the following: 

This is my first arrest on a charge other than for minor 
traffic violations. I am not versed in the law. I do not recall 
having any conversation whatsoever with Edward L. Carey or John L. 
Kilcullen concerning the taking of an appeal in my case. I did 
not know I had only ten days to appeal. Subsequently my wife, 
Charlotte "lodges, visited me in Lorton, Virginia and she mentioned 
ap appeal. It was at this time too late to file, however. I have 
not seen my wife for some time and I do not know her present oc- 
cupation or address. 

I did not find out until later the actual time limit 
within which to appeal. This was when I discussed my legal si- 
tuation with Ur. Sutherland Taylor and retained him as my attorney. 


Subsequently, Mr. Taylor filed a motion under Title 28, Section 


2255 of the United States Code. I retained lir. Taylor as soon 


as I possibly could after I had been convicted and sentenced. 


John E. llodges 


Subscribed and sworn to before me this 3rd day of, August, 1959. 


commission expires: 


Notary Public, D.C. 











AFFIDAVIT 


AFFIANTS Edward L. Carey and John L, Kilcullen depose 
and say the following: 

We were requested by Charlotte ‘lodges to defend her 
husband, John E. Mlodges, in the case of United States v. John E. 
Hodges, No. 569-56. We represented John Hodges in the Court at 
his trial. We received no fee or compensation for this inasmuch 
as it was clear that neither Mrs. Hodges nor her husband were 
able to pay any fee. 


On April 15, 1957, after a jury trial which lasted five 


days, John Uodges was found guilty. On May 8, 1957, Uodges was 


sentenced by Judge Sirica to serve a term of four to fifteen 
years. We were present at the time that sentence was imposed. 
Immediately after sentence was imposed, John Hodges was removed 
from the courtroom by the U. S. Marshall and we did not have an 
opportunity to talk to hin. 

We do not! recall discussing the taking of an appeal with 
the Defendant, John Hodges, but after the sentencing proceedings, 
we did talk to the Defendant's wife, Charlotte dodges, in the 
courtroom. At that time we advised her that we strongly felt 


that she should have John Hodges prosecute an appeal. She 





indicated that she would discuss it with her husband and would 
suggest that he request court-appointed counsel to present an 

appeal. We did not learn until some time later, after time for 
noting an appeal had expired, that John Hodges had not taken an 


appeal from his conviction. 


/3/ Edward L. Carey 


a 


Edward L.| Carey 


/s/ John L. aeveulies 
John L. Kilcullen 


Subscribed and sworn to before me this 31 day of July, 1959, 


My commission expires: July 31, 1962 


/s/ Christine A. Katarski 
Notary Public, D. C. 








UNITED STATES COURT OF APPEALS 
FOR TIE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,683 


JOIN HODGES, Appellant, 
Vv. 


UNITED STATES OF AMERICA, Appellee. 


OPPOSITION TO MOTION FOR LEAVE TO FILE A "SUPPLEMENTAL" 


RECORD OR TO REMAND TilE CASE TO TUE DISTRICT COURT 


Comes now the United States by its attorney, the United States 
Attorney, and opposes appellant's motion for leave to file a “supple- 
mental" record or to remand this case to the District Court. 


This is an appeal from an order, containing findings of fact 


and conclusions of law, denying appellant's § 2255 motion to vacate 


sentence. Because the reporter's notes were lost, a transcript of 
the hearing on the § 2255 motion has not been prepared. When it was 
learned that the reporter's notes were missing, appellant moved that 
the case be remanded to the District Court for a rehearing of the 
motion to vacate sentence. On lay 18, 1959, this Court denied that 
motion, stating that v .. the issues on appeal can be adequately 
determined by reference to the transcript of the trial proceedings". 
The Court ordered that a transcript of the trial proceedings be 
prepared at Government expense and be made a part of the record on 
appeal. This has been done. 

Ip the instant motion appellant asks that he be permitted 
to "supplement" the record with affidavits of himself and of his trial 
counsel alleging that he did not know of the time limit for taking an 
appeal. The Government opposes the motion for the reason that these 


affidavits are not part of the record of the District Court. 





The record on appeal is made in the District Court. Nothing 
could be more fundamental. This is basic to our appellate system, by 


which courts of appeals review lower court rulings on the basis of 


1/ 
the same record before the lower court. The instant affidavits were 


never part of the record in the District Court. The District Court nev 
considered them. Plainly, they do not belong in the record on appeal. 
The affidavits contain new factual allegations which the Government 

has not had an opportunity to rebut, either by way of cross-examination 
or counter affidavit. Nor have these allegations, made for the first 
time in this Court, been passed on by the District Court. 

Appellant cites absolutely no authority in support of his 
attempt to add to the District Court record. Rule 75(h), F.R. Civ.P. 
governs motions to correct or modify a record, and allows for supple- 
mentation "/i/f anything material to either party is omitted from the 
record on appeal by error or accident or is misstated jtherein...." 
Plainly, appellant's motion falls outside the scope of this rule, Zor 
appellant does not claim that any part of the District Court record 
was omitted or misstated. 

Moreover, this Court's own rules clearly provide that the 
record on appeal in both civil and criminal cases shall be composed 
of the “original papers, which papers and the original exhibits and 
reporter's transcript on file shall constitute the record on appeal." 
Rule 12(a). The affidavits, which did not come into existence until 
months after this appeal was noted, are not "original; papers." 


ae 


1/ Section 2255 does not authorize this Court to entertain a motion 
to vacate sentence. This Court's jurisdiction is [limited to appeals 
from the disposition of such motions. Davis v. United States, 175 ¢ 
F.2d 19 (9th Cir. 1940); CF. Brosius v. Botkin, 7a App. D. C. 29, 
110 F.2d 49 (1940). 








Now would it be appropriate to grant appellant's alternative 


request -- to remand the case to the District Court "for supplementatio: 


of the court record and a determination in the light thereof." If 
appellant wants to, he can have this appeal dismissed and then file 2 
new motion to vacate sentence. On the basis of the present record, 
we see no reason whatever for a remand. 
CONCLUSION 
Wherefore, it is respectfully submitted that appellant's 


motion be denied. 


/s/ OLIVER GASCI 
OLIVER GASCH, 
United States Attorney. 


/s/ CARL W. BELCHER 


re 


CARL W. BELCIIER, 
Assistant United States Attorney. 


/s/ LOUIS Mi. KAPLAN 


rr 


LOUIS li. KAPLAN, 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 
I hereby certifythat a copy of the foregoing Opposition has 
been mailed to attorney for appellant, Quinn O'Connell, Esquire, 
1225 - 19th Street, N.W., Washington 6, D.C., this 12th day of August, 


1959. 


/s/ LOUIS UM. KAPLAN 
LOUIS ti. KAPLAN, 
Assistant United States Attorney. 





UNITED STATES COURT OF APPEALS 
FOR TUE DISTRICT OF COLUMBIA CIRCUIT 
No. 14,683 


JOUK MODGES, Appellant, 


Ve 


UNITED STATES OF AMERICA, Appellee. 


REPLY TO GOVERNMENT'S OPPOSITION TO MOTION 
FOR LEAVE TO FILE A "SUPPLEMENTAL" RECORD 


OR TO REMAND THE CASE TO TUE DISTRICT COURT 


Comes now the Appellant, John ilodges, by his attorneys, 


in reply to the United States' Opposition to Appellant's Motion 
filed herein. 
The Government's opposition is based upon |the claim that 
the affidavits sought to be filed by the appellant "are not a part 
of the record of the District Court" (Opposition, p. 1). The 
Government further claims that the appellant's motion to supplement 
the record falls outside the scope of Rule 75(h), F, R. Civ. P. 
since "appellant does not claim that any part of the District 
Court record was omitted or misstated" (Opposition, p. 2). It is 
respectfully submitted that the foregoing contentions of the United 
States Attorney are based upon a misconception of the facts of 
this case and a misunderstanding of the purpose of appellant's 
motion. 
First, appellant has consistently maintained that the 
most substantial part of the District Court record which is here 
on appeal has been omitted and is missing. Indeed, earlier in 
its Opposition, the Government recognizes that "because the 
reporter's notes were lost, @ transcript of the hearing on the 
§2255 motion has not been prepared" (Opposition P- 1.). This 
court has also recognized this fact and, in its Order of May 18, 


1959, it provided for the preparation of a transcript of the trial 
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proceedings as a supplemental record on appeal. Of course, tais 
transcript of the trial proceedings is not a part of the record 


| 1/ 
of the District Court which is here under review. There are 


many unusual aspects to this case which are important to bear in 
mind, one of which is that this appeal must be determined on 

the basis of "supplemental" records because of the absence of an 
essential part of the actual record. The attempts of the Govern- 


ment to invite the supplementation of the record when it appears 


| 2 
beneficial to the edeentione and to contest it when the benefits 


are not so apparent not only show an obvious inconsistency but 
smack of unfairness. 

The reason for appellant's motion to supplement the 
record with certain affidavits is not the least insidious. The 
appellant simply wants to make certain that this court reviews 
the substantial questions which were passed upon by the District 
Court. Without the information in the affidavits there might be 
some doubt as to whether the court could properly undertake such 
a review. The specific matter under review is the holding of 
the District Court Judge that the question raised in appellant's 
$2255 motion "is not a constitutional question and could have been 
reached only upon direct appeal "= In view of the lack of a 
transcript of the §2255 hearing, it is not known whether the 
reasons for appellant's failure to take a timely appeal from his 
conviction were known to the District Court Judge. In view of the 
District Court's holding that a constitutional question was not 


——————— 


2/ See Opposition to Motion to Remand filed by the United 
States in this case on May 6, 1959. 


United States v. iUodges, 156 F. Supp. 313 at 315 (D.C. 
D.C. 1959). 





involved, such information would be immaterial. To allow this 
court to consider the merits of the District Court's holding it 
appears that it is necessary for this court to know why a direct 
appeal from the original conviction was frustrated. |The purpose 
of the affidavits is merely to supply this missing link and thus 
satisfy the procedural requirements so that the court might go 
straight to the heart of the problem. The affidavits have: So 
bearing on the merits of the question of whether appellant's 
conviction was based upon 2 violation of his constitutional rights. 
Ap answer to this question by this court has already| been long 
delayed, through no fault of the indigent appellant. 
The Government's suggestion that the appellant dismiss 
his appeal and fild a new motion to vacate sentence is most 
extraordinary. Such a procedure would first of all ‘cause unnec- 
essary further delay in the final disposition of this case. hore 
important, and the Government is no doubt well aware of this, 
the result of such a procedure would likely be complete dismissal 


of the motion since it would necessarily raise precisely the 


4/ 
question which is now before the court.— This, of course, would 


preclude forever a decision on appellant's clain. 


CONCLUSION 
The present record on appeal in this case is sufficient 
to decide the merits of the Appellant's claim. By ‘supplementing 
this record with the affidavits of the appellant and his trial 
counsel, the court, despite the absence of the actual transcript 
of the §2255 hearing, can properly determine whether the merits of 
appellant's claim entitle him to relief. 
Wherefore, it is respectfully submitted that appellant's 


ae 


4/ Cf£. Smith v. United States--U.S. App. D.C.--,/--F.2d--(No. 
14599, decided July 7, 1959). 
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hiotion for Leave to Fiie| Supplemental Record, or, in the alternative, 


that the motion to remand to the District Court for supplementation 


of the record be granted. 


denry B. Weaver, Jr. 


Quinn O'Connell 
Attorneys for Appellant 


Appointed by the Court 
of Appeals 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Reply has 
been mailed to Oliver Gasch, United States Attorney, United States 


Courthouse, Washington, D. C., this day of August, 1959. 


Quinn O'Connell 





UNITED STATES COURT OF APPEALS 
FOR TUE DISTRICT OF COLUMBIA CIRCUIT 


14,683 SEPTEMBER TERM, 1958 
mlodges, Filed August 28, 1959 
Appellant, 
Ve 
United States of America, 
Appellee. 
Before: Wilbur K. Miller, Bazelon and Burger, 
Circuit Judges, in Chambers. 
ORDER 
Upon consideration of appellant's motion for leave to file 
a supplemental record on appeal or in the alternative to remand 
this case to the District Court and for an extension of time to file 
bis brief, of appellee's opposition and of appellant's reply, it is 
ORDERED by the court that insofar as appellant moves to 
supplement the record or to remand this case to the District Court 


said motion is denied. 


It is FURTIIER ORDERED by the court that the time for 


filing appellant's brief is extended until September 6, 1959. 


Dated: August 28, 1959 Per Curiam. 
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No. 14683 
QUESTIONS PRESENTED 


1. Does not the record contain evidence from which the jury 
could find the confession voluntary? 

2. The trial court ruled that there was such evidence, and al- 
lowed the confession to be introduced. No appeal was taken 
from the conviction that followed. Assuming the trial court’s 
ruling on the confession was erroneous, must appellant’s sec- 
tion 2255 motion to vacate sentence be granted, on the theory 
that the erroneous ruling deprived him of the essence of a fair 
trial? 

(1) 





Counterstatement of the Case 
A. The commission of the crime 
B. Testimony regarding the confession taken outside the presence 


C. Testimony taken before the jury concerning the circum- 
stances under which the confession was made 
Statutes involved 
Summary of argument 
Argument: 

I. Because there was evidence from which the jury could con- 
clude that the confession was voluntary, the trial court 
properly allowed it to be introduced 

II. Even assuming the trial court erred in allowing the confession 
to go to the jury, relief under 28 U.S.C. § 2255 is una- 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14683 


JOHN HOopGES, APPELLANT 
v. 
Unitep States OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


On June 4, 1956 appellant was indicted in the District 
Court for the District of Columbia, with two others, for the 
armed robbery of $4,950.00 from Briggs and Company (J.-A. 
1).. He was tried before a jury, found guilty, and sentenced 
on May 3, 1957, to four to thirteen years (J.A. 129). There 
was no appeal. 

On August 20, 1957, through retained counsel, appellant 
filed a motion under 28 U.S.C. § 2255 to vacate sentence on the 
ground that a confession unlawfully obtained from him had 
been erroneously admitted into evidence (J.A. 131). The 
District Court denied the motion after holding a hearing, and 
made findings of fact and conclusions of law (J.A. 135-136). 
The court observed that the confession was not introduced 
until after testimony was taken outside the presence of the 
jury to determine its admissibility. Citing Smith v. United 
States, 88 U.S. App. D.C. 80, 178 F., 2d 192 (1950), the court 
ruled that the error urged could be considered only on direct 
appeal, and not through collateral attack proceedings. 


*Codefendants Thomas A. Stramer and Frank A. Hodges both entered 
pleas of guilty (J.A.1). 


(1) 
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This appeal followed. In substance, appellant contends that 
the court below should have ruled, as matter of law, that the 
confession was involuntary, and that its erroneous admission 
into evidence required the conviction and sentence to be de- 
clared void. The entire transcript of the trial proceedings is 
contained in the record on appeal. This Court ordered its 
preparation at Government expense after it appeared that the 
stenographic notes of the oral hearing, held by the District 
Court on the motion to vacate sentence, had been lost. In 
its order of May 18, 1959 the Court denied appellant’s motion 
to remand the case because of the lost notes “ * * * it ap- 
pearing that * * * the issues on this appeal can be adequately 
determined by reference to the transcript of the trial proceed- 
ings * * *”. Subsequently, appellant filed a motion to sup- 
plement the record with certain affidavits. This motion was 
denied on August 28, 1959. 

The facts related below are all taken from the trial 
transcript. 

(A) The commission of the crime 

Harold Parks, a cashier at Briggs & Company, testified that 
while working at his desk during the early morning of J uly 30, 
1955, he was approached by two men dressed in white butcher 
coats, later identified as Frank Hodges (appellant’s brother) 
and Thomas Stramer. Frank Hodges was armed with a gun. 
The two men ordered Parks to lie on the floor and then took 
$4,950 from his desk. Before leaving one of the bandits told 
Parks: “Stay there for five minutes or I will blow your brains 
out”. (J.A.2-4; S.A. 24-5.) 

Parks also testified that appellant had been employed by 
Briggs & Company as a route salesman until early in 1956, and 
that appellant, as well as a number of other employees, was in 
& position to know that Parks would have in his possession the 
cash receipts turned in by other salesmen (J.A. 3; S.A. 24-5).* 

(B) Testimony regarding the confession taken outside the presence 

of the jury 

The trial court conducted an inquiry, outside the jury’s | 
presence, to determine whether the confession could be intro- 
duced into evidence. 


*“S.A.” refers to Supplemental Appendix. 
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Detective Charles Fitzgerald of the Chicago Police Depart- 
ment gave the following testimony. At 2 P.M. on April 29, 
1955 he was informed by the Washington police that appellant 
and his brother Frank were wanted for the Washington robbery 
of Briggs and Company (J.A. 4-5). Fitzgerald was also in- 
formed that the two men were expecting a phone call at 7 P.M. 
at a specified telephone number. With two fellow officers 
Fitzgerald went to 4135 Greenview Avenue, a rooming house 
where the phone was located, and learned that appellant was 
living there with his wife and child. The telephone was lo- 
cated in the hall of the rooming house. 

The officers knocked on the door of appellant’s apartment, 
but received no answer (J.A.9). They then received permis- 
sion of the rooming house manager to wait for the phone call 
in her apartment. There was no call at the expected time. 
Later in the evening, however, the lights in appellant’s apart- 
ment went on, and the officers again knocked at appellant’s 
apartment (J.A. 10). Appellant came to the door, and the 
officers identified themselves (J.A.5). Appellant was told that 
he was wanted in Washington for robbery. He invited the 
officers in, and agreed to their search of the premises. He told 
the police he had two guns in his suitcase, but only one 32 
caliber revolver and nine rounds of ammunition for a 38 caliber 
revolver were found. 

Officer Fitzgerald first asked appellant if he knew anything 
about the robbery, and appellant said he did not (J.A. 5). 
Appellant was then asked how the Washington police “knew 
about him” and appellant said he thought “his wife was trying 
to make trouble for him” (J.A. 12-13). Fitzgerald did not 
question appellant further concerning the robbery, and testi- 
fied that as far as he knew no one else interrogated appellant 
during his detention by the Chicago authorities (J.A. 14). 

Appellant was informed that he would be taken to the De- 
tective Bureau to await arrest warrants for him and his brother 
which the -Washington police were forwarding (J.A. 6). He 
said he was willing to go back to Washington, and would waive 
extradiction (J.A. 8). He arrived at the Chicago Detective 
Bureau lockup at 9:30 P.M. (April 29), and was there detained 
until May 1, the day the arrest warrants from Washington 
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arrived. On that day appellant was taken before Chief Justice 
Richard Austin of the Criminal Court and arraigned (J.A. 6). 
He waived extradition, and was turned over to the Sheriff of 
Cook County, who retained custody until the arrival of the 
Washington authorities (J.A. 7). 

Detective John Wilson of the Metropolitan Police Depart- 
ment gave the following testimony. He and a fellow officer, 
Detective Sergeant Greco, were assigned to investigate the 
Briggs robbery (J.A. 15). Information was received from a 
reliable informant naming Thomas Stramer, Frank Hodges 
and appellant as the persons responsible for the robbery. Po- 
lice Court warrants were obtained for the three, and Stramer 
was arrested (J.A. 16). Stramer confessed that he and Frank 
Hodges were the two men that actually performed the hold-up, 
while appellant waited outside in a stolen car. He said that 
the three then drove to Virginia and divided the proceeds, 
each taking approximately $1,600. 

Because the police were informed that appellant and his 
brother were in Tampa, Florida, the arrest warrants were orig- 
inally sent there (J.A.17). On April 28 or 29 it was learned 
that the Hodge brothers were in Chicago, and the authorities 
there were asked to apprehend them. On April 30 Detective 
Wilson was notified that appellant had been arrested in Chi- 
cago on Sunday, April 29 (J.A. 27). 

On May 1 Detective Sergeant Greco obtained a warrant for 
appellant’s arrest from the United States Commissioner. On 
May 2 he and Wilson flew to Chicago, arriving at 11:30 
A.M. (J.A. 19.) At about 1:30 or 2 o’clock in the afternoon 
they questioned appellant’s brother in the robbery squad of- 
fice and obtained a written statement from him. 

At approximately 3 o’clock appellant was brought to the of- 
fice and told that a warrant for his arrest charging robbery 
was outstanding (J.A.20). Appellant initially denied involve- 
ment, but when told of the confessions obtained from Stramer 
and his brother, admitted his part in the crime. Although 
warned that any statement he gave might be used against him 
in court, appellant agreed to and did make a written statement 
setting forth his role in the robbery (J.A. 21). He dictated 
the statement to Wilson, who typed it, and then read the state- 
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ment himself before signing it. The statement, completed by 
3:35 P.M., was made freely and voluntarily, without threats, 
promises or coercion of any kind (J.A. 22). Appellant was re- 
turned to the cell block (J.A. 23). 

That afternoon efforts were made to obtain plane reserva- 
tions for the trip back to Washington, and tickets for the fol- 
lowing day (May 3) were purchased. On May 3 Wilson and 
Greco picked up the Hodges brothers at the Chicago Detective 
Bureau and drove to the airport. They boarded their plane 
in the early afternoon and arrived in Washington at around 4 
or 4:15 P.M. (J.A. 24). They drove to the Robbery Squad, 
arriving at about 4:30 P.M., at which time apppellant read 
aloud his confession in the presence of Mr. Parks, the robbery 
victim (J.A. 25). A notation to this effect signed by appellant, 
was made on the confession (J.A. 26). Appellant was then 
processed at the Identification Bureau, and left approximately 
6:30 P.M. He was arraigned the following morning (J.A. 27). 

Charlotte Hodges, appellant’s wife, gave her version of the 
arrest in Chicago. She testified that three officers entered the 
apartment by simply opening the unlocked door and that two 
of them had guns drawn (J.A. 32-33). They said they were 
there in reference to appellant’s car, and examined his registra- 
tion. When they left with him, they said they would return 
in a few hours (J.A. 33). During the following three day 
period Mrs. Hodges called the police numerous times in an 
effort to contact her husband, but was unsuccessful. On cross- 
examination the witness stated that they had been living in 
Chicago for two and a half weeks, and had moved there from 
Florida, where they had lived for two months (J.A. 35-36). 

Appellant, a literate high school graduate, gave the following 
account of the events leading up to his return to Washington 
from Chicago (J.A. 62). On April 29, at around 6:30 P.M., 
two men entered his apartment, identified themselves as police 
officers, and told appellant that he was wanted for robbery in 
Washington (J.A. 38, 50). They indicated also that there was 
some question concerning his car, and that he was to be taken 
to the station for questioning. He was driven to the closest 
precinct, remained there for about twenty minutes, and then 
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was taken to downtown headquarters, arriving there at about 
7:00 P.M. (J.A. 39). He was there questioned for about 
twenty minutes to a half hour concerning the robbery, and 
denied any knowledge of it (J.-A. 39). There was no further 
questioning that night and appellant remained in the cell- 
block except for participation in three line-ups at 8 P.M., 9:30 
P.M., and 2:30 A.M. The line-ups lasted for about ten to 
fifteen minutes each (J.A. 39-40). 

The next morning, at approximately 8:30 or 9 o'clock, ap- 
pellant was again asked about the robbery. This questioning 
lasted “about a half an hour, maybe 45 minutes” (J.A. 40). 
Appellant denied any participation. He was next questioned 
during the afternoon, at around 2 or 2:30 P.M. (J.A. 41). The 
following morning (May 1) he was questioned for “about a 
half-hour, 45 minutes, approximately” (J.A. 42). At about 
1:30 in the afternoon he waived extradition (J.A. 43). While 
on his way in a car to the Cook County Jail the police “told 
me if I knew anything about it would be best to tell them so 
it would be easier on me when I got back to Washington. The 
same thing they told me before” (J.A. 42). Appellant further 
testified that he was refused permission to contact his wife, 
and was not advised by the Chicago police of his constitutional 
rights. Appellant was not interrogated during his confinement 
at the Cook County Jail, nor was he interrogated by the Chi- 
cago police during the period betwen May 1 and May 2 (JA. 
46). Appellant made no confession to the Chicago authorities. 

Prior to his confession to the Washington officers who came 
to Chicago, appellant was not advised of his right to be repre- 
sented by counsel (J.A. 46). He did agree to return to Wash- 
ington by plane, arrived at 4 P.M. on May 3, and was taken 
to headquarters and fingerprinted and photographed (J.A. 
46-47). He was confronted by Mr. Parks between 4:30 and 
4:45 of that afternoon, and returned to the cell-block, after 
being processed, at about 5:30 or6 P.M. The following morn- 
ing, May 4, he was arraigned (J.A.48). When asked if he was 
aware of his right to counsel prior to May 4 he answered “I 
imagine I was aware of it. I just didn’t think of it” (J.A. 49). 

On cross-examination appellant admitted having two guns 
and bullets in his suitcase in the Chicago apartment (J.A. 
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49-50). When asked if he was placed in line-ups by the 
Chicago police on the night of his arrest for the purpose of 
identifying him with respect to local crimes, he answered “I 
believe so” (J.A. 51). He made no admissions whatever to 
the Chicago police (J.A. 51). In fact, he testified he told the 
Chicago police the day of his arrest that he wanted to go back 
to Washington to clear himself (J.A. 53). He said he was 
not questioned during the Chicago line-ups, which are much 
the same as line-ups in Washington (J.A. 53-54). 

With respect to the hearing at which he waived extradition, 
he testified: 


He [the judge] told me that I didn’t have to sign the 
extradition papers, and if I didn’t want to come back 
he says that they cannot take me back. I told him I 
want to get back, I wanted to clear my name, I said, “I 
have a family, I want to get back there and clear my 
my name so I can go back to work” (J.A. 54). 


He admitted that his return to Washington was entirely volun- 
tary (J.A. 54). 

Appellant maintained on cross-examination that the Chicago 
police had tried to get a confession from him, and had “roughed 
me up alittle bit”. On direct examination appellant had made 
no reference whatever to any physical violence, citing it for 
the first time on cross-examination. He did not specify who 
had hit him, or when. When asked whether Officer Fitzgerald 
had ever laid a hand on him, he said no (J.A. 55). 

Appellant said that he confessed only after being told that 
unless he did so he would be turned back to the Chicago police. 
He said he dictated a confession based on the statement 
Stramer had signed (J.A. 56). Again, this testimony came 
for the first time on cross-examination. When asked how the 
Washington police treated him in Chicago, appellant answered: 
“Well, as far as I am concerned they treated me very nice” 
(J.A. 60). Also, appellant testified that when he read the 
confession to Mr. Parks upon his return to Washington he 
made no complaint about his treatment by the Chicago police 
(J.A. 60). And again he testified, regarding the reading of 


* Significantly, at his trial appellant did not testify to any physical vio- 
lence whatever. 
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the confession in Mr. Parks’ presence: “Sergeant Greco and 
Sergeant Wilson never did abuse me” (J.A. 61). 

After this hearing outside the presence of the jury the court 
ruled that there had been no unnecessary delay in arraignment, 
and that the confession was admissible subject to the jury’s 
duty to reject it if they find it was not made voluntarily (J.A. 
66). In this regard the jury was instructed: 


* * * * * 


The law does not admit, however, a confession taken 
by duress, by coercion, by force, or as a result of an 
inducement or as a result of getting a person to make 
him confess. 

In that connection the Court further instructs you 
that a confession, if you so find this confession to have 
been obtained by these means, must be disregarded by 
the jury. 

Human experience has also shown that it has hap- 
pened that persons have admitted the commission of a 
crime when they have not in fact committed it, as a 
result of force which has been exerted against them. 

In other words, I repeat, human experience has shown 
that it has happened a person has admitted the com- 
mission of a crime which they have not in fact com- 
mitted, as a result of force exerted against them. 

If you find that the defendant Hodge’s confession 
was made under duress and obtained by coercion and 
force or by inducement or promises or by baiting him, 
then you must disregard the confession. 

If the jury has a reasonable doubt as to whether the 
confession was voluntary, they must reject it. 

In other words, you are the exclusive judges of all of 
the facts surrounding this alleged confession which the 
officer said he obtained from the defendant. 

If it was a voluntary confession as I have explained 
the meaning of that word, then you may accept it. If 
it was involuntary or made for any reason which I have 
included in the charge, then it must be rejected (J.A. 
128). 
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(C) Testimony taken before the jury concerning the circumstances under 
which the confession was made 


For the most part, the testimony taken in the jury’s pres- 
ence on the question of voluntariness was the same as that 
taken at the preliminary inquiry conducted by the court. The 
testimony is not here repeated. It should be noted, however, 
that when appellant took the stand before the jury he did not 
testify that he was the victim of any physical coercion. 

The confession signed by appellant is set forth in its en- 
tirety: 

Mr. McLavex in. Office, Robbery Squad, Metropoli- 
tan Police Department, D.C., Chicago, Illinois, police 
department. To your help in connection with Briggs 
and Company 454 11th Southwest at 7:00 a.m., July 
30, 1955, you now are requested to make a statement 
of the facts in this case to the best of your knowledge. 
However, you are advised that you are not compelled 
to make a statement. You are not promised anything 
for making one and do so of your own free will. If 
necessary, the statement you make will be used against 
you in court. 

Having been so advised, are you willing to make a 
statement? 

Reply by Joun E. Honces. Yes; I want to make a 
statement. 


I was living at 5608 15th Place, Chillum, Maryland, 
with Frank and his family. I don’t remember if 
Tommy Stramer was living there or not. I told them 
I had worked for Briggs and they had a lot of money 
there. I knew they had money there because I had 
turned in late several times and had to go back on 
Saturday. I would see Mr. Parks with lots of money 
in front of him. I was short of money at the time and 
for this reason I decided to take Briggs. Both the 
others were short of money at the time. I had talked 
to Frank and Tommy in my apartment about the place. 
I planned the robbery intending to have my brother 
and Tommy walk up the stairs into the office. I had 
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the butcher’s coats used in the case from when I worked 
there. On the night before the robbery I took an old 
Plymouth from the Club 4400 in Maryland and put 
it on Allison Street in Brookland. About 6:00 a.m., 
or 7:30 we all left the apartment in Maryland. I drove 
the Plymouth to 10th and E Street, Southwest. The 
others went in my Pontiac. They parked that car and 
I gave Tommy a butcher’s coat and he carried a coat. 
Frank didn’t wear a coat. I gave Frank a gun that I 
had in my Pontiac, a gun that was registered to me by 
the police department. I recognize the gun shown to 
me by Detective Greco as the one I gave Frank. I had 
previously told the others where Mr. Parks would be 
sitting and how to get in the place. On the morning in 
question after changing from my car to the Plymouth 
I drove the other two to Briggs and they got out and 
went in. I waited in the car for them until they came 
out. When they came out one of them said, “Let’s get 
going.” Tommy was sitting in front and Frank in the 
rear. We drove in and picked up my car and changed 
cars. Then I drove my car with the others in it to Vir- 
ginia, over the 14th Street Bridge. Frank counted the 
money and gave me $1,600 in bills. I let Frank out in 
Alexandria and Tommy and I went back to the apart- 
ment. We did not stay long because I wasn’t there 
when Frank came back. I spent the money just throw- 
ing it around and didn’t pay off any bills with it. I 
have finished high school and can read and write. 
Completed at 3:35 p.m., May 2, 1956. Signed, John 
E. Hodges. Witnessed, Salvatore Greco and John Wil- 
son. At the bottom 5-3-56, 5:30 p.m. This statement 
repeated to complainant Parks in robbery squad office. 
Signed Harold Parks and J. Hodges (J.A. 95-97). 


Circumstantial evidence tending to support the jury’s ver- 
dict is as follows: 

(1) In addition to his description of the actual robbery Mr. 
Parks testified that because appellant had been employed at 
Briggs and Company as a route salesman he was in a position 
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to know that Parks would have in his possession the cash re- 
ceipts turned in by other salesmen (S.A. 24-5). 

(2) Appellant was hard pressed for cash, by his own admis- 
sion (S.A. 26). 

(3) Appellant’s wife testified that they had been living in 
Chicago for only two and a half weeks, and had just come up 
from Florida, where she had dyed his hair (J.A. 100). 

(4) Appellant admitted having two guns in his suitcase at 
the time of his arrest (J.A. 101). 

(5) Appellant gave the following account of his where- 
abouts on the day of the robbery. He was driving through 
North Carolina and Virginia, and did not arrive in Washing- 
ton until the afternoon. (The robbery was committed in the 
morning.) He also testified that he had a friend of his in 
Florida send a telegram to his employer in Washington stating 
that the (appellant) would be in Florida on July 30 (the day 
of the robbery). Appellant admitted that he had not been 
in Florida, and did this in order to convince his employer, who 
had given him permission to take some time off to go to 
Florida, that he had in fact gone to Florida (S.A. 25-7). 

(6) Appellant admitted living with Stramer and his brother 


Frank Hodges at the time the crime was committed (S.A. 27). 
Stramer and Frank Hodges were named in appellant’s con- 
fession as the two men who actually committed the robbery. 


STATUTE INVOLVED 


Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imp.sed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise sub- 
ject to collateral attack, may move the court which 
imposed the sentence to vacate, set aside or correct the 
sentence. 

A motion for such relief may be made at any time. 
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Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a prompt 
hearing thereon, determine the issues and make findings 
of fact and conclusions of law with respect thereto. If 
the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au- 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render 
the judgment vulnerable to collateral attack, the court 
shall vacate and set the judgment aside and shall dis- 
charge the prisoner or resentence him or grant a new 
trial or correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf: 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sentenced 
him, or that such court has denied him relief, unless it 
also appears that the remedy by motion is inadequate 
or ineffective to test the legality of his detention. 


SUMMARY OF ARGUMENT 


Before appellant’s confession was introduced into evidence, 
the trial court held a hearing, outside the presence of the jury, 
to determine whether there was evidence from which the jury 
could find the confession voluntary. The evidence disclosed 
that appellant was arrested in the early evening of April 29, 
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1955 in Chicago for an armed robbery committed in Washing- 
ton. Appellant testified that he was questioned by the Chicago 
police that evening for twenty minutes to a half-hour; was 
questioned the next morning, April 30, for a half-hour to 
forty-five minutes, and then again in the afternoon for an 
unspecified period of time. He testified that the following 
morning, May 1, he was questioned for a half-hour to forty- 
five minutes. On that day he voluntarily waived extradition. 
He stated that he had been “roughed up” “a little bit” by the 
Chicago police, who had been urging him to confess. He did 
not confess to the Chicago police. On the afternoon of May 2, 
he was turned over to the Washington police, and during a 
thirty to forty-five-minute interview, confessed. The Wash- 
ington police officer testified that appellant confessed freely 
and voluntarily without any threats, promises or coercion of 
any kind. Appellant, however, testified that he was told he 
would be turned back to the Chicago authorities unless he 
confessed. He did not deny confessing, and admitted that the 
Washington police treated him “very nicely” and never did 
abuse him. The court properly allowed the confession to be 
introduced, instructing the jury that, unless it found the con- 
fession voluntary, it must be disregarded. Cf. Stein v. New 
York, 346 U.S. 156 (1953). 

Even assuming the ruling on the confession was erroneous, 
it could have been corrected on direct appeal, and may not be 
the basis for a collateral attack proceeding under 28 U.S.C. 
§ 2255. Smith v. United States, 88 U.S. App. D.C. 80, 187 F. 
2d 192 (1950), cert. denied, 341 U.S. 927 (1951). 


ARGUMENT 


I. Because there was evidence from which the jury could 
conclude that the confession was voluntary, the trial court 
properly allowed it to be introduced 


The well settled rule in this jurisdiction governing confes- 
sions alleged to have been made involuntarily is for the court to 
hold a preliminary hearing to determine whether there is evi- 
dence from which the jury could conclude that the confession 
was voluntary. The confession must be excluded only when no 
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such evidence is introduced. But if there is evidence from 
which the confession might be held to be voluntary, the ques- 
tion of voluntariness must be submitted to the jury. Wright 
v. United States, 102 U.S. App. D.C. 36, 45, 250 F. 2d 4 (1957) ; 
DeLorenzo v. United States, 95 U.S. App. D.C. 74, 219 F. 2d 
506, cert. denied, 349 U.S. 964 (1955); Tyler v. United States, 
90 U.S. App. D.C. 2, 193 F. 2d 24 (1951), cert. denied, 343 
US. 908 (1952); Catoe v. United States, 76 US. App. D.C. 
292, 131 F. 2d 16 (1942); McAffee v. United States, 70 App. 
D.C. 142, 105 F. 2d 21 (1939). 

Before ruling that there was evidence from which the jury 
could find the confession voluntary, the trial court had before 
it the following testimony. Appellant was arrested on April 
29 in Chicago by the Chicago police. Officer Fitzgerald of 
the Chicago police testified that he asked appellant only if he 
knew anything about the robbery, and how the Washington 
police happened to know about him (J.A. 5, 12-13). He did 
not interrogate appellant further during his detention by the 
State authorities, and as far as he knew, no one else did 
(J.A. 14). 

On the other hand, appellant testified that he was ques- 
tioned for about twenty minutes to a half hour on the evening 
of his arrest at headquarters, although not questioned further 
that night. The next morning (April 30) he was questioned 
for a half hour to forty-five minutes and then again in the 
afternoon for an unspecified period of time. The following 
morning (May 1), again according to appellant’s testimony, 
he was questioned for a half hour to forty-five minutes, and 
later was urged to confess while being transported to the Cook 
County Jail after waving extradition. By his own testimony 
there was no further interrogation of him by the Chicago au- 
thorities after his arrival at the Cook County Jail. He freely 
conceded that his decision to return to Washington was entirely 
voluntary (J.A. 54). For the first time on cross-examination, 
he testified that the Chicago police had “roughed me up a 
little bit”. He did not specify who abused him or when he was 
abused, nor did he make any effort to describe his assailants. 
Significantly, he made no confession to the Chicago police. 
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Detective Wilson testified that appellant was first inter- 
viewed by the Washington police at approximately 3 o’clock in 
the afternoon of May.2. Appellant’s own testimony indicates 
that he had not been interrogated by anyone for the past 
twenty-four hours (J.-A. 46). The crucial conflict in testimony 
concerns this three o’clock interview which lasted for no more 
than forty-five minutes.? Detective Wilson stated that ap- 
pellant initially denied the crime, but when shown statements 
made by Stramer and his brother, freely and voluntarily, with- 
out any threats, promises or coercion of any kind, confessed to 
his participation in the robbery (J.A. 22). And upon his re- 
turn to Washington the following day appellant read aloud 
his confession in the presence of Mr. Parks, the robbery victim, 
and made no complaint whatever regarding his treatment or 
the circumstances surrounding his confession. 

Appellant’s account of the giving of his confession is differ- 
ent. He stated that he confessed only because he was told by 
the Washington police that unless he confessed, he would be 
turned back to the Chicago police. He also testified, some- 
what inconsistently, that the Washington police “treated me 
very nice” (J.A. 60) ; that Sergeant Greco and Sergeant Wilson 
“never did abuse me” (J.A. 61); and, at trial, that [e]ver 
since I met them they treated me as a gentleman” (J.A. 119). 
By emphasizing certain portions of appellant’s testimony to 
the exclusion of the testimony of other witnesses, appellant 
seeks to support his conclusion that there was no evidence 
upon which the jury might conclude that the confession was 
voluntary. However, as this Court explained in Tyler v. 
United States, supra, the Government’s evidence, and the 
legitimate inferences that may be drawn therefrom, must also 
be examined. As seen from the following language, appellant 
ignores the teaching of that case: 

Again, as to the written confession, counsel insist that 
the evidence established that it was induced by force 
and duress and so was inadmissible. Of course pre- 
liminary admission of the confession by the court did 
not foreclose final rejection by the jury if they found it 


* Appellant testified that it lasted for thirty to forty-five minutes (J.A. 
118). 
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to be involuntary. Whether it should be accepted or 
rejected was left squarely to their determination. Ad- 
mittedly, there was a question as to whether the con- 
fession was voluntary. Yet counsel seem to argue, 
notwithstanding the contradictory nature of the testi- 
mony, that their own interpretation of some parts of it, 
to the exclusion of all others, and of all opposing in- 
ferences, should have been accepted as establishing their 
claim that it was coerced. Upon the basis of the Gov- 
ernment’s evidence, we think the court was right in 
admitting the confession, subject to final determina- 
tion by the jury, upon all the evidence, as to its volun- 
tary nature. * * * (at 8 and 30.) 


Here too, there was a conflict, and here too, the issue was put 
squarely to the jury. Plainly, there is evidence in the record 
upon which the jury could find that the confession was volun- 
tarily given. Cf. Stein v. New York, 346 US. 156 (1953) ; 
Lisenba v. California, 314 U.S. 219 (1941). Appellant’s cita- 
tion of cases in which the contrary was found bear on this case 
only insofar as they are factually similar. The facts in each 


of those cases, however, are so extreme as not to warrant 
comparison. 

For example, in Spano v. New York,‘ a capital case, the 
undisputed facts disclosed that “Petitioner was questioned for 
virtually eight straight hours before he confessed * * *” (at 
1271) and that the confession, made in the early morning 
hours, was plainly the product of the persistent false repre- 
sentations made by one Bruno, a boyhood friend of petitioner 
and neophyte policeman who had been directed by his supe- 


* Spano v. New York, 3 L. Ed. 2d 1265 (1959), as well as Malinski v. New 
York, 324 U.S. 401 (1945), relied on by appellant, involve direct appeals to 
the Supreme Court, and not habeas corpus proceedings. For that reason 
alone they are distinguishable. 

“In both the Watts and Malinski cases, however, the attack was direct, 
by appeal from the judgment of conviction. The proceedings now before 
us, on the other hand, arise upon a collateral attack under § 2255. Thus 
the question before us is not whether such a deprivation of constitutional 
rights requires reversal upon an appeal but whether it provides a basis 
for a motion to vacate under § 2225.” Smith v. United States, infra, at 83 
and 195. 


See also Argument IT, infra. 
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riors, on four successive occasions, to attempt to extract a con- 
fession from the accused. There are other points of distinc- 
tion. The incriminating statements in Spano took the form, 
not of a narrative confession freely made as testified to in this 
case, but of answers to questions put to the accused by a 
skilled government prosecutor. 

Significantly, the decision in Spano emphasizes the fact 
that the accused had already been indicted for first degree 
murder: 


We conclude that petitioner’s will was overborn by 
official pressure, fatigue and sympathy falsely aroused, 
after considering all the facts in the post-indictment 
setting. Here a grand jury had already found sufficient 
cause to require petitioner to face trial on a charge of 
first-degree murder, and the police had an eyewitness 
to the shooting. The police were not therefore merely 
trying to solve a crime, or even to absolve a sus- 
pect * * * (at 1272). 


Nor are the facts in Malinski v. New York, 324 U.S. 401 
(1945), cited as controlling by appellant (Br. 18-20), com- 
parable to this case. Malinski was arrested at 8 A.M. for 


murdering a police officer, was locked in a hotel room, stripped 
and kept naked until 11 A.M. He was then permitted to put 
on shoes, socks, and underwear, and was given a blanket. He 
was kept in that condition until 6 P.M., when he confessed. 
The Supreme Court, pointing to the prosecutor’s own state- 
ments to the jury, ruled the confession involuntary. The pros- 
ecutor had said that the defendant “was not hard to break” 
and that “He [the prosecutor] did not care what he did. He 
knew the cops were going to break him down.” He also told 
the jury: 

Why this talk about being undressed? Of course, 
they had a right to undress him to look for bullet scars, 
and keep the clothes off him. That was quite proper 
police procedure. That is some more psychology—let 
him sit around with a blanket on him, humiliate him 
there for a while; let him think he is going to get a 
shellacking (at 406-407). 
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Appellant attempts to make much of Officer Wilson’s testi- 
mony that he went to Chicago for the purpose of interviewing 
appellant and obtaining a confession from him. To begin with, 
how this relates to the issue in this case—whether there was 
evidence from which the jury could conclude the confession 
was voluntary—is not explained by appellant. Plainly, Offi- 
cer Wilson’s stated motive for his trip to Chicago has nothing 
to do with whether appellant confessed voluntarily or involun- 
tarily. In any event, both the Supreme Court and this Court 
have consistently approved the admission into evidence of 
incriminating statements made by persons under arrest in 
response to questioning by police officers, so long as the ad- 
missions are voluntarily made. 


So long as no coercive methods by threats or induce- 
ments to confess are employed, constitutional require- 
ments do not forbid police examination in private of 
those in lawful custody or the use as evidence of infor- 
mation voluntarily given. United States v. Carignan, 
342 U.S. 36, 39 (1951). 


See also Brown v. Allen, 344 U.S. 448, 476 (1953) ; Watson v. 
United States, 98 U.S. App. D.C. 221, 234 F. 2d 42 (1956) ; 


Tillotson v. United States, 97 U.S. App. D.C. 402, 231 F. 2d 

736 (1956); Heideman v. United States, 104 U.S. App. D.C. 

128, 259 F. 2d 943 (1958), cert. denied, 359 U.S. 959 (1959). 
In the Watson case, supra, this Court said: 


Before complaint of serious crime is levied, appro- 
priate inquiry is certainly to be permitted, both in the 
interest of society and of the accused himself, for gross 
wrong can follow from a charge improvidently filed 
against an innocent man (at 225 and 46). 


And in the Heideman. case, supra, the accused confessed in 
circumstances strikingly similar to the instant case. Heide- 
man, like appellant, had been in custody at the time he was 
turned over to the Washington police. Heideman, like ap- 
pellant, initially denied commission of the crime, and Heide- 
man, like appellant, confessed after being confronted with the 
confession of his accomplice. And in the Heideman case, un- 
like this one, a far more strigent exclusionary rule (that con- . 
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fessions obtained during unnecessary delay in arraignment are 
inadmissible) was applicable. Yet the confession in Heide- 
man was ruled admissible. The Court said: 


At the outset, the police, assuming they have prob- 
able cause for arrest, are entitled to ask the arrested sus- 
pect what he knows about a crime. If he denies 
knowledge, they are entitled to state to him what evi- 
dence they have and ask whether he cares to comment 
upon it. A strong circumstantial case which would 
satisfy the U.S. Commissioner, prima facie, might well 
be explained away by a suspect who knew what infor- 
mation the police relied on—hence leading to no charge 
being made (at 131 and 945-6). 


Hence, Officer Wilson was entitled to question appellant, 
and afford him the opportunity of explaining away the evi- 
dence pointing to his participation in the robbery. 


II. Even assuming the trial court erred in allowing the con- 
fession to go to the jury, relief under 28 U.S.C. § 2255 is 
unavailable 


Appellant seeks to set aside his conviction solely on the 
ground that the trial court erred in allowing his confession to be 
introduced into evidence. No claim is made that appellant did 
not have full opportunity to convince the trial court, or the 
jury, that his confession was coerced. Before the confession 
was introduced, the trial court conducted an extensive hearing, 
outside the jury’s presence, to determine whether there was evi- 
dence from which the jury could conclude that the confession 
was voluntary. Appellant has no complaint regarding this 
inquiry other than to quarrel with the court’s ruling that there 
was evidence of voluntariness. Appellant has not objected, 
either at trial, in his motion to vacate sentence, or on this ap- 
peal, to the court’s instruction to the jury to disregard the con- 
fession unless they were convinced, beyond a reasonable doubt, 
that it was voluntarily made. 

The trial court’s refusal to exclude the confession could have 
been reviewed on direct appeal. But the long settled rule in 
this and other jurisdictions precludes review under 28 U.S.C. 
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§ 2255. Smith v. United States, 88 U.S. App. D.C. 80, 187 F. 
2d 192 (1950), cert. denied, 341 U.S. 927 (1951) ; Edwards v. 
United States, 103 U.S. App. D.C. 17, 256 F. 2d 708 (1958). 
In the landmark Smith opinion, written shortly after the 
enactment of Section 2255, this Court extensively considered 
and summarized the habeas corpus decisions that defined the 
scope of review under the new statute: 


Where the alleged error of the trial court is in the 
admission of evidence subject to correction on appeal, 
and there is representation by counsel, habeas corpus is 
not the appropriate remedy * * * 

* * * errors committed during a trial may not be 
reviewed by habeas corpus unless involving jurisdic- 
tion of the court or “deprivation of Constitutional rights 
amounting to a denial of the essence of a fair trial, 
* * *” (at 85 and 147). 


The Court acknowledged in Smith that the claimed introduc- 
tion of a coerced confession set forth such a denial of due 
process of law as to have warranted Supreme Court reversal 
on direct review not merely of a federal conviction but also of 
a state conviction. Recognizing, however, that the scope of 
review on collateral attack is far more circumscribed, the 
Court held that such a constitutional deprivation provides no 
basis for vacating a conviction under § 2255. It thus reaf- 
firmed its habeas corpus decision in Fury v. Huff, 79 U.S. App. 
D.C. 289, 146 F. 2d 17 (1944), and followed what is noted to 
be the uniform ruling of the other Courts of Appeals that even 
“convictions based on coerced confessions cannot for that rea- 
son alone be set aside on collateral attack by the habeas corpus 
procedure” (at 85 and 197). 

Similarly, the admission of evidence obtained through un-° 
constitutional search and seizure is not grounds for relief under 
Section 2255. Wilkins v. United States, 103 U.S. App. D.C. 
322, 258 F. 2d 416 (1958); Griffin v. United States, 103 US. 
App. D.C. 317, 258 F. 2d 411, cert denied, 357 U.S. 922 (1958) ; 
Edwards v. United States, 103 U.S. App. D.C. 152, 256 F. 2d 
707 (1958); Martin v. United States, 101 U.S. App. D.C. 329, 
248 F. 2d 651 (1957). Citing Bessie Byrd v. United States, 
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C.A.D.C., No. 14,795, decided March 31, 1959, appellant says 
that “[t]here the court granted Section 2255 relief although 
the error charged was the improper admission of evidence ob- 
tained in violation of the search and seizure provision of the 
Fourth Amendment” (Br. 28). Appellant misstates the 
Court’s decision. Bessie Byrd had filed a Section 2255 mo- 
tion, and appealed from its denial. The appeal, No. 14,795, 
was dismissed as moot on March 31, 1959 by this Court. The 
Court did recall its mandate in No. 12,843 (a direct appeal) 
and in view of the Supreme Court’s decision in Miller v. United 
States, 357 U.S. 301 (1958), vacated Bessie Byrd’s conviction. 
Miller’s conviction, reversed by the Supreme Court, was based 
on the same evidence used to convict Bessie Byrd, who had not 
appealed to the Supreme Court from this Court’s decision af- 
firming her conviction. Bessie Byrd was not granted Section 
2255 relief. 

Not surprisingly, appellant fails to supply a single case sug- 
gesting that the issue of coerced confession can be raised under 
Section 2255. 

Appellant seeks to escape the effect of the Smith decision 
by contending that he was denied the essence of a fair trial 
because “the conviction was based solely on a coerced confes- 
sion” (Br. 25). To begin with, the record does not substanti- 
ate this claim. There is significant circumstantial evidence in 
this case, aside from the confession, pointing to appellant’s 
guilt. See Counterstatement, supra, pp. 10-11. Moreover, evi- 
dence whose admission is complained of on collateral attack 
is always “crucial” to conviction unless its introduction can 
fairly be characterized as harmless error. Certainly the evi- 
dence in Smith was important to the prosecution’s case. Ap- 
pellant points to no authority which suggests that the uniform 
view precluding collateral attack against rulings on evidence 
may be ignored whenever that evidence is significant. The 


* Asking v. United States, 102 U.S. App. D.C. 198, 251 F. 2d 909 (1958), 
relied on by appellant (Br. 27), certainly does not. Askins involved an 
illegal sentence, not conviction. The Court ruled only that a sentence, un- 
authorized by statute, may be vacated at any time under Section 2255. It 
did not imply that the validity of a conviction could be questioned at any 
time. 
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Supreme Court disposed of a similar assertion in Sunal v. 
Large, 332 US. 174 (1947): 


An endeavor is made to magnify the error in these 
trials to constitutional proportions by asserting that the 
refusal of the proffered evidence robbed the trial of 
vitality by depriving defendants of their only real de- 
fense. But as much might be said of many rulings 
during a criminal trial. Defendants received through- 
out an opportunity to be heard and enjoyed all pro- 
cedural guarantees granted by the Constitution. Error 
in ruling on the question of law did not infect the trial 
with lack of procedural due process. As stated by Mr. 
Justice Cardozo in Escoe v. Zerbst, 295 U.S. 490, 494, 
“When a hearing is allowed but there is error in con- 
ducting it or in limiting its scope, the remedy is by 
appeal. When an opportunity to be heard is denied 
altogether, the ensuing mandate of the court is void, 
and the prisoner confined thereunder may have recourse 
to habeas corpus to put an end to the restraint.” Id., 
at 182. 


Whenever the defendant in a criminal case has had the 
opportunity to fully litigate his allegation of unfairness, as 
has appellant, subsequent collateral attack is not permissible. 
Such complete litigation of the alleged unfairness is itself the 
fairness to which appellant is entitled. E.g., Frank v. Man- 
gum, 237 U.S. 309, 332-34 (1915) ; Hampson v. Smith, 153 F. 
2d 417 (9th Cir. 1945), cert. denied, 328 U.S. 850 (1946). 

As we have already pointed out, appellant makes no com- 
plaint whatever with respect to the full hearing held by the 
trial court to determine whether the confession should be in- 
troduced, or to the instruction to the jury to disregard the 
confession unless found, beyond a reasonable doubt, to have 
been made voluntarily. His only complaint is with the court’s 
ruling. Appellant does not and has never challenged the suf- 
ficiency of the evidence, the representation afforded him by 
defense counsel, the instructions to the jury, or any aspect of 
the trial apart from the introduction of the confession. 


“The record contains no allegation by appellant that his right to appeal 
that ruling was unlawfully frustrated. 
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Appellant’s claim of “injustice” is unimpressive. The tran- 
script of the trial discloses that appellant was represented by 
two attorneys, and that his defense was intelligently and skill- 
fully conducted. The disputed statement was not received 
into evidence until after an extensive hearing before the court 
into the circumstances surrounding the confession. Appel- 
lant and his wife both testified at this hearing and at the trial. 
The jury had before it undisputed evidence that an armed rob- 
bery had been committed and that appellant had signed a 
written confession. In addition, there was strong circumstan- 
tial evidence, including evidence of flight, pointing to appel- 
lant’s guilt. Appellant’s testimony that his confession was 
involuntary was contradicted by government testimony that 
it was freely and voluntarily made. The jury, instructed to 
disregard the confession unless voluntary, found appellant 
guilty. 

CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
OuIver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Louis M. Kapuan, 
Assistant United States Attorneys. 








SUPPLEMENTAL APPENDIX 
Excerpts From Tria TEesTimony 


Direct examination of Harotp Parks: 
Page 9: 
Q. Was he employed by the Briggs Company on July 
30, 1955? 
A. No, sir. 
Q. How long before thart had he severed his relations 
with Briggs? 
A. I believe he left about thirteen or fourteen months 
previously. 
Sd & 
Page 12: 


Q. Tell us how the men were dressed, do you recall? 
A. They had on white butcher coats like are worn in 


that trade, in the meat packing business. White coats. 


* * _ * * 


Page 255: 


Q. After July 30 of—let me ask you this question: 
I believe you testified that this defendant was employed 
by Briggs prior to July 30 of 1955. 

A. Yes, sir. 

Q. And he was employed in what capacity? 

A. He was aroute salesman. 

Q. As a route salesman, do they have any certain 
days to turn in their moneys? 

A. They turn in their money on the evenings of 
the days they work. 

Q. During that time that the defendant was em- 
ployed at Briggs, was it customary for them to turn in 
their moneys on Saturdays? 

A. No, sir. 

(24) 





25 


Q. Prior to July 30 of 1955, do you recall any time 
or times on Saturdays when the defendant would turn 
in moneys? 

A. Yes, sir. 

Q. How many times would you say that was during 
the time that he was employed there? 

A. Two times, sir. 

Q. And at the time that the defendant would turn in 
these moneys on Saturday, who would he turn it in to? 

A. He would turn it in to me. 

Q. And at the time that he would turn in these 
moneys to you, what would you be doing at that time? 

A. Checking in the money from the men who had 
checked in from the previous day. 

Q. In other words, there would be money in your 
presence at that time? 

A. Yes, sir. 

Q. On those occasions, on those Saturdays when the 
defendant John Hodges would turn in the moneys to 
you, would the money in your presence be in a position 
where he could see it? 


A. Not necessarily, sir. I don’t remember exactly. I 
do remember on one occasion when he did bring in 
money on a Saturday morning but on that one occasion 
I believe I had already finished the other employees. 

It is possible, but I cannot say positively that the 
money was sitting out on my desk when he brought 
in his money. 


Cross-examination of appellant: 
Page 465: 
Q. Whereabouts were you the entire day, we will say, 
on July 30 of 55? 
A. All day? I left Washington Tuesday, didn’t get 
back to Saturday around 1:30. 
Q. Where were you on July 300f 55? The entire day. 
That is my question. 
A. I will say North Carolina, Virginia, and Washing- 
ton, D.C. 
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Q. If you know, who sent the telegram to Bergmann’s 
Laundry that you were in Florida on July 30 of 55? 

A. I did. 

Q. What? 

A. I did. 

Q. What was the reason for sending a telegram to 
Bergmann’s that you were in Florida on July 30 of 
755? 

A. Because I got permission to take off work that 
week to go down. I told them I wanted to go down 
to Florida. I didn’t want to tell them I was going to 
sell my car. I told them I was taking off a week to go 
down to Florida because I had some sick relative down 
there. 

Q. What do you mean, sell your car? You didn’t 
own that car, did you? 

A. No. I was behind on the payments so I figured 
I could sell it, pay off the finance company, and have a 
little bit left over to buy myself an older car. 

Q. That is on July 30 of ’55? 

A. That was during that whole week. 

Q. So that during that time you were hard-pressed 
for money, were you? 

A. Yes; I was. 

Q. Isn’t it a fact you told Officer Wilson that you had 
someone send that telegram to Bergmann’s for you? 

A. That is right. 

Q. What? 

A. Yes. 

Q. So that you didn’t send the telegram to Berg- 
mann’s, did you? 

A. No; [had it sent. 

Q. You had some friend of yours in Florida forward 
it to Bergmann’s, is that right? 

A. Yes. 

Q. In order to tell Bergmann’s that you were in Flor- 
ida? 

A. That I would be back Monday. 
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Q. But you were not in Florida, were you? 

A. No; I wasn’t. 

* * * * 
Page 475: 

Q. You were living there with Frank and his family, 
isthatright? Is that true? 

A. They were living there with me. 

Q. Well, they were living there with you. We will 
have it that way. You say you don’t remember if 
Tommy Stramer was living there or not. Did you tell 
the police that? 

A. Yes. I believe I did. 

Q. Was Tommy Stramer living with you with your 
brother, Frank? 

A. No. Stramer was living with me. 

Q. Was Tommy Stramer living with you and your 
brother Frank at 5708 15th Place, Chillum, Maryland? 

A. Yes. 
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